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1. Introduction and Thesis Statement

The ability to exclude or limit liability to a near certain extent is of great importance to a company. Without this ability, the company risks paying large tentative amounts of money, in damages, or it loses the ability to demand repair or replacement of the defect item with the company’s own brand.
Moreover, the possibility to limit and assess the risk of a particular or a series of similar B2B-contracts
 is vital for achieving a more sufficient overview of a company’s daily and future economical status. Thus, by assessing all the key figures and risks, a company is more capable of determining the price of the merchandize and thereby minimizing the risk of loss. 

Prediction of future economical statuses is an important issue for all shareholders and stakeholders as well as equally important factors, observable to a well developed law society, such as economical efficiency and judicial expectation.
Though, one needs to take into consideration the fact that companies, often with strong market positions, tend to construct their standard contracts in high self-interest, creating a law of their own, thus depriving a counterpart of his fundamental rights, normally available to him
.
Therefore, how judges may construe and regard the validity of a liability disclaimer (hereafter LD), is of tremendous importance for the business market in total.

Denmark, England and USA have, through time, developed somewhat different rules and approaches towards agreement, interpretation and validity. It is therefore the overall purpose of this thesis to analyze their present state of law in regards to LDs, compare these and find differences companies should be aware of when contracting with LDs in these countries.

2. Outline and Scope of the Thesis

Danish law has been selected, as one out of three countries, for this thesis. It is the only country of the three belonging to the civil law tradition. Much divergence may occur between a Scandinavian civil law country and e.g. an EU continental civil law country, why this thesis only highlights overall similarities and differences the selected countries in between. 

As the Scandinavian
 countries, as well as other common law countries
 in between, however, share much of the same law tradition, in regards to contracts
, specific case law concerning LDs, from these other countries, may also be mentioned in deciphering how courts, in the selected countries, might view a LD.   

English and American
 (hereafter US) law have been selected as the two other countries for this thesis and are both belonging to the common law tradition. They will, however, be separately examined as to differences. As divergence likewise, can be detected within the US, due to special law and practice, the model law of Uniform Commercial Code (UCC) and its common concepts will primarily be examined
.
The law area of transport
 is regulated by many mandatory rules. Special rules towards LDs have moreover developed within this area
. In sales of real estate, LDs also vary in the judicial view from other LDs
. Likewise, certain mandatory rules exist in specific sectors of business
 that prohibit parties from disclaiming or limiting liability. A discussion, of all these rules, therefore lies outside the scope of this thesis
. 

Only contracts, where the parties have agreed to apply a certain country’s law
, and furthermore, in case of an international
 contract, explicitly have opted out
 of the UN Convention on Contracts for the International Sale of Goods (CISG), will be part of this thesis. Issues regarding the validity of a LD will in any case not be a matter settled nor governed by the CISG
.
Focus will be on unilaterally
 formed standard terms. As LDs appear in many areas and forms, only LDs regarding remedies to a contract in breach, and in particular only the remedy of damages, will be closely examined.

The system of the thesis follows a combination of the “analytical method” and the “länderbericht method”
. At first, general rules and principles, along with specific variations, are commonly illustrated (analytical). Then unique features of each country/system are separately debated (länderbericht) 
. Finally, the rules are analysed together in comparison (analytical).
Because of the limited length of the thesis, the analysis part will primarily encircle the comparative similarities and differences the selected countries in between, and there will not be room enough for a fully detailed analysis of the present state of law in each country
.
In ch. 3, I will first illustrate the historical background of LDs as well as comparing the law traditions and differences in judicial structure and methods. In ch. 4, I will explain contract law, rules of liability and types of damages. Ch. 5 will be defining standard forms and LDs, as well as illustrating other types of clauses that may function as LDs.   

The judges, in all the selected countries, can make use of 3 wide judicial areas in limiting a LD: The area concerning the incorporation, interpretation and validity.
Ch. 6 will therefore deal with issues concerning the incorporation of LDs focusing also on “Battle of forms” in this respect. In ch. 7, interpretation will be discussed together with various issues of validity finding it reasonable to discuss issues of negligence in the same chapter, seeing that the difference between interpretational removal and validity, at times, may not seem sharp. Ch. 8 will be discussing legal standards of validity followed by the final conclusion in ch. 9.   

3. Historical Background and Law Traditions

3.1 Historical Background (in General) 

The use of LDs dates back to the Roman ages, but their employment has rapidly grown in present time due to the fact that since the beginning of industrialization commercial trade between people and countries has increased tremendously.

The theory of will, based on natural law, was the main judicial philosophy in the 19th century
. Later new concepts of construction of contract
 began to evolve as the new thoughts and laws on reasonableness and fairness
 arose. Similarly, the view on LDs changed from allowing B2B-parties relatively freely to bargain without courtly interference to a more frequent use of fairness principles and methods of construction in order to negate unfair terms
.
Since liability rules were generally more severe within transport, LDs quickly became very common in that sector. Thus, most case law available on LDs derives from transport occurrences. Other areas of trade that in B2B contracts especially employ LDs are within works of construction and insurance. Moreover, sale of machines and sale of technical equipment in general, such as EDB contracts
, involve much use of LDs. 

3.2 Civil Law and Danish Law

Danish law is based on the civil law
 system. Statutory rules and codes is the primary source of law to this system. Case law is, similarly to the writing of legal scholars, only a secondary source of law and therefore not directly binding for a civil law court to apply. It is, however, customary to follow a higher or the same court’s decision. Danish law is furthermore part of the Scandinavian law tradition with common rules in regards to i.a. sale of goods and contracts, and differences towards continental civil law countries, such as Germany and France.

As a civil law country, Danish courts may employ overarching “good faith” principles to disputes arising out of contract, such as i.a. loyalty and fairness in order limit unfair results
.  

3.3 Common Law, English Law and US Law

English and US
 law are based on the common law
 system. Case law is traditionally the primary source of law to this system. Former decisions’ ratio decidendi
 in this system are upheld in future decisions similar to a statutory law. These principles of precedents and stare decisis offer a high degree of predictability. A court may not overrule a higher
, or, at times, the same
, court’s decision
. A higher or the same court may, however, still overrule earlier decisions, if the court finds the earlier rule to be wrong or out of date
. 
Equity
 is another old system that has coexisted alongside the common law system and has also developed through case law. It therefore supplements the common law system in England and US. It is thus possible to have civil rights either in law or in equity. In case of divergence between the two systems, equity prevails, however. Equity is applied by judges to create fair and reasonable results. However, it is only in the most abhorrent situations that equity will do so
. The principle of i.a. unconscionability, which will be discussed in i.a. ch. 8, originally arose out of equity.

Today much of the English and US private law consist of written laws
, usually based on case law and legal principles. This is i.a. the case of the English Unfair Contract Terms Act 1977 (UCTA)
 and the US’ Uniform Commercial Code (UCC). 

UCC was introduced to create uniformity in US and has for many years enjoyed wide acceptance with minor variations
. The UCC, in one of its several revisions, has been enacted in all of the 50 United States. Although the substantive content is largely similar, some states have made structural modifications to conform to local legislative customs
. In 2003, a major revision of Article 2
, modernizing many aspects, was proposed by the NCCUSL
 and the ALI
. Although being considered, there are no states that have yet adopted the revised version of Article 2.

In USA, regarding LDs, The Restatement (2nd) of Contracts (hereafter R2C) also exists
. It is a restatement of all the US case law’s ratio decidendi available on contracts, gathered by the ALI. It has persuasive though non-binding force in courts and do not carry the weight of case law or statutes
. Consequently, their value has been debated and several have mixed view on their importance
. It has in many ways been superseded in everyday legal practice by the UCC
, which therefore will be used principally. However, where the UCC is insufficient, R2C will assist in interpreting the present state of law, as UCC stay silent to many issues.

3.4 Comparing and Contrasting Danish Law, English Law and US Law

Difference, between civil law and common law, lies not just in the mere fact of codification, but also in the methodological approach to codes and statutes.

Danish law often draws analogies from statutory provisions. By contrast, statutes in the common law system are often seen as supplemental to case laws’ ratio decidendi, and thus interpreted narrowly. 

The UCC, on the other hand, is opposing to this view and says in § 1-103 that “The UCC must be liberally construed and applied to promote its underlying purposes”. UCC has in § 1-304 also further approached civil law, by imposing the civil law notion of good faith
, to all contracts and duties under it.

English law, however, traditionally do not apply a principle, such as “good faith”, as an overarching principle to a B2B contract
, except only in limited situations
. Certainty and economical efficiency
 in contracting have been more important figures, as good faith is seen as a much too indeterminable concept to work with. England has, instead, used other concepts to promote fairness

, such as the above mentioned equitable concepts
. 
English law’s differences towards civil law are additionally being minimized daily by law from the European Union. A “European law of contract” or “European Civil Code” for all EU-countries is, however, not ready yet to be implemented. Many potential negative effects have also been debated in that context
. PECL may, however, in the future form the first step in this work
.
The overall differences, in regards to contracts, between Danish law and common law, may, from the above developments, seem theoretical. The following chapters, will therefore investigate whether there is also material differences, using i.a. existing case law.

4. Contract Law and Liability (in General) 

The thesis will be examining contract law, as opposed to tort law
. In tort law a certain claim is based outside the contract

, and therefore based on either fault (“culpa”) or a statutory based strict liability. 

Contract law, on the other hand, is based on correct performance and varies according to the specific type of contract, and is usually not depended on any fault of the counterpart
. Breach of contract thus arises, when a party fails to comply, wholly or partially, with its (strict) obligations under the agreement.

To fully benefit from contractual liability it is important, though not (always) legally demandable
, that contract terms are defined in a suitable written form. In case of a LD in a commercial contract, however, the demand for the LD to be in writing (and very clear in its wording), is usually regarded crucial for the term not to be limited or set aside by judges, who require certain proof
 of the parties’ intention to be bound by a LD
. 

The normal demands
 for claiming damages in regards to liability outside a contract, such as documented loss, fault (or strict liability), causation and reasonable foreseeableness, are thus not required for being liable for a loss within a contract. A party to an agreement is hence liable for accidental occurrences to the limit where force majeure
 and hardship
 rules set in. A party in breach of contract may therefore, without a LD, be liable to damages, limited
, however, by concepts such as mitigation of loss and remoteness

(a term linked to reasonable foreseeableness).
The damages, in need of disclaiming, can be direct and indirect/consequential
. Direct damages are proximate or directly connected in time and space to an event
, while indirect/consequential damages are special damages, including operating loss and loss of profit. The distinction between both direct/indirect/consequential and indirect/consequential is not always clear
, however, why contractors often list: “Direct, indirect and consequential damages
”. 

Special damages are, in common law, also divided into incidental
 and consequential damages
. Special damages can be limited
, however, by mitigation of loss and remoteness, but still amount regularly to considerable amounts
.  

Lack of proof
, concerning loss of profit, are usually an actual reason for courts to deny a plaintiff of indirect damages, as the burden of proof usually lies upon the claimant. This burden will generally be easier to lift, the more fault, the party in breach has displayed
.  

Types of damages payable to the claimant are compensatory
 and will either seek to restore the claimant to the economic position he expected from performance (expectation measure), or seek to restore the economic position occupied at the time the contract was entered (reliance measure)
. Courts usually award the claimant with the expectation measure, incl. indirect damages, if this amount is larger than the reliance measure
.
In Denmark, it will, however, be especially prudent to limit indirect damages in a LD, as the Danish principle of adequate causation
 may lead to greater liability, than in England and US, due to English principles of “naturally” and “only within contemplation”
, and in US due to the limitations in UCC
. 

While Danish courts do not apply punitive
 damages, common law judges may, in certain reprehensible
 circumstances
, employ damages that exceed the actual documented loss. Punitive damages are, however, very rare
 and it may be considered against public policy trying to disclaim this type of damages in a contract
.
Other remedies are usually also available to the claimant, however differs the selected countries in between. E.g. the right for specific performance is generally demandable in Danish courts, though only in certain circumstances
 allowable under the UCC and SGA
. A usual Danish price reduction remedy, similarly, has no precise counterpart in common law countries
. 

Even though, the above problems, concerning damages, may also be solved by acquiring proper insurance
, most companies, however, prefer a LD, thus limiting the product price to maintain a commercially high position. Through many years LDs consequently have been listed as one of the top most incorporated clauses in B2B contracts on the homepage of The International Association for Contract and Commercial Management (IACCM)
.
5. Definitions (in General)

5.1 Standard Forms

The word “standard term” refers to the fact that this type of term has not been formed individually to the contract at hand. Instead, standard forms are meant for a large number of the same type of contracts to be carried out
.
As it takes much time to individually form a contract
, it is necessary for companies to legally being able to construct standard forms that courts are willing to uphold. Thereby, companies can save time and money.

Standard contracts may also be essential to shape specific rules in certain contracts where the non-mandatory rules may seem insufficient
. The extent of liability, concerning indirect losses in e.g. EDB contracts, may be devastating, even with the principle of remoteness
.     

Courts in general, however, are naturally suspicious about unilaterally formed contract terms, as the assumption that the contract largely has been formed in self-interest is high. Moreover, since the accepting party might not fully have understood or even read the term
.
Contracts formed unilaterally by the seller or transporter of a product are in most cases non-negotiable
. When parties additionally have an unequal balance of bargaining power, it commonly makes the courts even more alert to the fairness of the terms
.
It has, from the above issues, been debated
, whether a new contract law, explicitly regarding standard contracts, should be implemented, considering its unique nature. Though inconsistent with ordinary contract law, case law and literature on dealing specifically with standard terms have been regarded sufficient for the time being in Denmark, as well as in England and US. US has, however, a specific non-binding section regarding standard contracts in R2C
.  

5.2 Liability Disclaimers
A LD is a general term for a clause that seeks to limit rights/remedies normally available to a party with a contract in breach.

LDs, concerning damages, can generally be divided into 2 types of categories (all called exemption clauses
) that can be further divided into subcategories:
 

1.
LDs that limit liability totally
 from either: 

a) 
Damage caused with
 or without fault/negligence. 

b) 
Certain causes of damage
 (e.g. fire). 

c) 
Specific types of damages (e.g. consequential loss
), and finally 

d)
LDs that limit the duration of time of which damages, in question, needs to be claimed within
. 

2.
LD’s that limit only partially liability
: 

a)
The amount of money payable for some or all issues of liability
.
The above types of LDs can stand alone or be combined in the same contract, e.g. that “any claim cannot exceed the goods sold”, accompanied with a specified list of damages excluded “loss on operations, loss of earnings or other indirect losses”
.  

5.3 Other Types of Contract Clauses That May Function as LDs 

The fact that many contract clauses, in reality, function as the above LDs, makes it demandable also to shortly define and summarize some of these contract clauses.

5.3.1 Repair-or-Replace Clauses are frequently employed in contracts concerning technical products
, allowing a company in breach to repair the damaged item or replace it with the company’s own brand. As this will be the sole remedy available to a party, these clauses indirectly limit other remedies, e.g. damages, available to a party. If, however, the party in breach fails to repair or replace the item, other remedies may again be available
.  

5.3.2 Warranty Disclaimers seek to limit obligations concerning the product
. They may be express, such as “affirmation”, “promise”, or implied, such as “fit for ordinary-/particular purposes”, or “usages of trade”
. If a seller is considered to have warranted something, he may be liable to any essential deviation from his warranty. Even though, certain specific provisions, regarding disclaim of warranties, only apply in USA and England, it can commonly be stated that a seller in need of warranty disclaim, in any case, must do so specifically
 and conspicuously
, as the clause may very well be fundamental to the party accepting the standard term. 

5.3.3 Penalty- and Liquidated Damages Clauses are very common
 types of clauses that set a fixed cost of payment (min. and a max.)
, to a breach of contract, thus allowing for a very predictable and timesaving outcome to a breach.  

Common law countries make a distinction between penalty clauses and liquidated damages clauses, the former being an attempt to enforce the contract and the latter being a genuine estimate
 of damages. A penalty clause is not legally binding in England/US, whereas a liquidated damages clause is
. The name of the clause in the contract is not important, but whether or not the parties intended a genuine estimate.

5.3.4 Hardship Clauses seek to limit unfair (economical) results of unforeseeable

 intermediary occurrences, outside the control of the parties. They are especially employed in times of financial crisis, in long term contracts
, when risk of losing large payments, in altering circumstances, is high. The clause usually list specific and/or general market disrupting events
 that may allow for re-negotiation, specific procedure or termination of the contract
, without any liability.  

5.3.5 Force Majeure Clauses also seek to excuse performance of the parties, where an unforeseen intervening event, outside the control of the contracting parties, takes place
. These clauses typically include a legal postponement of performance time, and/or a specified (extended) list of reasons
 for legal excuse. That makes not only impossible circumstances legal, but also mere difficulties legal, thus resembling a hardship clause. 

5.3.6 Choice of Law Clauses may work as indirect LDs, as a party is capable of choosing a statutory set of rules not limited to a country having an actual connection to the parties
. Parties, residing in the same country however, cannot contract out of mandatory
 provisions
, and will still be subject to that country’s rules of agreement and validity. Interpretation principles may, however, to a certain degree be limited by the parties

.
5.4 Concise Conclusion

It is possible, with the above clauses, to tailor a contract specifically to the company’s need of risk level, combining them or simply choosing one in the same standard contract. 

As seen above many different types of clauses may serve the same purpose, regardless of the name of the clause. Similar to them all is that they seek to limit or exclude rights; a party in other circumstances would have been entitled to. All the above clauses may therefore, except for special treatment in law, be subject to the same judicial measurements
 as regular LDs are. 

6. Incorporation of LDs

6.1 Incorporation of LDs (in General) 

The term freedom of contracts illustrates the common principle
 that companies should be able to agree to whatever they would like to voluntarily agree upon, without any interference by courts. Voluntarily, in this sense, means with common law invalidity expressions
, without e.g. “fraud”
, “duress” or “misrepresentation”
.
In regards to the formation of contracts, and the binding moment
 of an offer and acceptance, differences occur in the selected countries. Commonly
, agreement is reached; when an offer is met with a mirror image
 acceptance (mutual assent)
. An acceptance, including a LD from the acceptant, may therefore be seen as a counteroffer, demanding accept from the original offeror. Acceptance may occur in the form of signature, conduct
 and previous course of dealings/-performances
.
Acceptance may, however, between companies entail certain predicaments in regards to whose company’s standard terms will function as a foundation to their agreement, which in other circumstances is to be considered reached. In this very common situation, called “battle of forms” (hereafter BOF), a LD may therefore unexpectedly become part of the agreement. 

Denmark and England have developed similar approaches towards general incorporation of burdensome terms
. These will therefore be illustrated together followed by analysis chapters below. Though US has similar approaches, a separate chapter will be given to US due to a specific section in R2C § 211.

6.1.1 Comparable Approaches towards Incorporation of Burdensome Standard Terms in Denmark and England

LDs, in standard terms, may involve additional problems, as to whether or not the LD may be considered “agreed” between the parties. As LDs can be seen as burdensome terms, comparable supplementary demands, in regards to incorporation, have been developed by Danish and English courts. It is a demand that the LD was known, ought to be known or at least expectable

 to the counterpart accepting it. A party, wishing to rely on a LD, must also provably show its incorpora-ion
.
When signing a document, a party has agreed to the terms of the document
, and will be bound by these, if the terms were expectable
 and no misrepresentation or other misconduct
 has been displayed. Furthermore, it is required that the more burdensome, the more conspicuous
 the LD has to be in the document, either by letters of different color, bigger size and/or centrally placed in the document, for a court objectively to state awareness of the term
. 

If only reference is made to the LD in the contract the reference must be conspicuous
. If nevertheless proved that the LD was indeed known to the counterpart, lack of expectancy and conspicuity will not render the LD void.

Mere notice of terms, before conduct, may at times be adequate to state agreement
. Key issue in this sense may be, whether the party, seeking to rely on the clause, has taken reasonable steps to bring it to the other party’s attention
. This evaluation may again depend on the above factors of expectancy and conspicuity that increase in demand, the more burdensome the term
. Time of notice must in any case be taken before or at the time of contracting
.
When a term is not signed nor made notice of, previous course of dealings
 between two parties, may decide, whether an LD in the contract should still be part of the contract. This requires long consistent use of the same terms in similar transactions and do not oblige for a party to have ever read the terms in question
. 

Special courtesy to notice, however, is demanded, if one attempts to alter the usual terms after a course of dealing
. General trade customs and usages on the market, applicable to a contract at hand, similarly make it much easier for a LD to be deemed incorporated
 and does not require the above demands for previous course of dealings.

6.1.2 Incorporation of Burdensome Standard Terms in the US

UCC does not specifically deal with general incorporation of terms. UCC is, however, supplemented by common law in § 1-301(b), which means that the R2C
 may be used to discern the situation at hand. 

R2C § 211(1), concerning standardized agreements, states that a party by signing or other assent
 to a writing, and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, a party adopt the writing as an integrated agreement
 with respect to the terms included in the writing (objective interpretation). 

In § 211(3) it says further that only where the party had reason to believe that the other party would not have assented, did he in fact know the term, it will not be part of the agreement (subjective interpretation).
If not complying with the special objective interpretation, this means conversely that in case of unusual LDs, in regards to both trade area and type of clause, a party would most likely have to take similar reasonable steps, mentioned in chapter 6.1.1, to make the counterpart familiar with the term.

R2C § 211 is seldom directly applied in court, however
. Instead similar principles to the above mentioned, regarding Denmark and England, in relation to i.a. conspicuity, reasonable expectation and bringing terms to the counterpart’s attention are applied in the US
. These will be further discussed in the analysis chapter. 

6.2 Battle of Forms (in General)

Different suggestions on how to deal with BOF have been proposed
, such as (1) the first shot rule (2) last shot rule or (3) knock-out rule. 

(1)
The first shot rule refers to the opinion that standard terms, set forth by the offeror, should prevail, even if other standard terms are presented by the acceptant, when the acceptant has not specifically pointed out the difference in his terms.

(2)
The last shot rule decides in favor of the party last sending standard terms not objected to. This, at times, very unfair rule is correspondent to the mirror image rule (last counteroffer accepted), why it traditionally have been applied in both Danish law
 and common law countries
.    

(3)
The knock-out rule applies, when the standard terms of the two companies do not correspond, and each non-corresponding term will therefore be “knocked out”. The judges will instead apply a reasonable substitute, usually being non-mandatory law.

The following analysis chapters, for each country, will i.a. investigate how courts might view a LD in regards to BOF. 

6.3 Analysis of Danish Law in Regards to Incorporation

In Danish law, it may not be the right solution to use the mirror image rule of the CA § 6, in case of BOF, because of CA § 1, 2nd part

. Nevertheless is the mirror image rule traditionally used to legalize the last shot rule
 and paralleled to agreement reached by inactivity
. 

Hellner
 and Gomard
 also seem to believe that the last shot rule often can be the best way to solve the issue. Lando
 and Lookofsky
 on the other hand tend to want more flexible rules depending on the case at hand. 

Lando, Madsen
 and Lookofsky all agree that the more unusual and burdensome a term is, the further the demands required for its incorporation (objective interpretation), as well as the knock-out solution might be the best way to decide a BOF-case. L.L. Andersen
 does not directly project his answer to the problem, but stresses that factors of law and economics, such as predictability, in any case should be important issues in finding a solution
.
Looking at recent Danish case law, regarding incorporation of standard terms, the below cases in particular seem interesting.

In U2004.1490/2H, regarding delivery terms between two companies, the Supreme Court decided the case, in mirror image accordance, on grounds of objection to the other party’s terms (not signed). The Court looked, however, as well upon the substance of the terms. The Court found, as a fundamental principle, that it would have to require explicit agreement of these essential terms to consider them part of the agreement. 

A comparable statement was applied earlier in U1998.728SH to an also not signed choice of forum clause by the Maritime and Commercial Court. Danish courts have thus used interpreting methods of the term in order to limit general incorporation of contract terms.

A clear BOF-situation was the situation in FED2000.1243OE, where the High Court apparently used a knock-out solution to both parties’ terms, though not using non-mandatory rules as a gap-filler. Instead, the Court found that the seller’s terms (incl. a LD) previously applied between the parties, were to be used, as the buyer had not objected to these terms. 

Danish courts therefore seem to follow the viewpoints of Lando, Madsen and Lookofsky regarding BOF, but a clear BOF-case has in recent case law not found its way to Supreme Court, to fully decide this new rule. 

Earlier Supreme Court decisions on the last shot rule, such as U1965.300/2H, may therefore still be present state of law in Denmark. The Supreme Court in U2004.1490/2H, on the other hand, made apparent its view and general demands on incorporation of essential terms, as the Court simply could have decided the case on the mere fact of timely objection from the counterpart.

6.4 Analysis of English Law in Regards to Incorporation

England traditionally uses the last shot rule, which was also the ruling in the “Butler” case. In that case, the seller’s delivery term: "These terms shall prevail over any terms and conditions in the buyer's order", did in fact not have an effect, as the seller, by signing the buyer’s contract, had acknowledged his terms. 

Suggestions on using other comprehensive wording to protect the seller have been proposed in this respect
, however it is likely that such wording would not prevail either, if the seller signs buyer’s terms or performs with knowledge of buyer’s terms (or ought to know them).
One judge in the “Butler” case, Lord Denning, mentioned all three BOF-options above, as well as the option of viewing all aspects available in making a decision (contextual approach
). Tywood Industries Ltd v St. Anne-Nackawic Pulp & Paper Co Ltd (Can.Ont. HC 1979), also regarding BOF, was decided on the fact that the defendant did not draw particular attention of the claimant to an arbitration clause nor complained, when the claimant did not sign the document. This case was therefore not decided on the last shot rule, as the terms of the first shot were applied. Justice Grange added: 

“The courts’ task is to decide what each party to an

alleged contract would reasonably conclude from

the utterances, writings and conduct of the other.”

An elaboration on “reasonably” was made by Lord Steyn in Mannai Investments Co Ltd v eagle star life assurance Co Ltd (HL 1997): 

“The inquiry is objective: The question is what

reasonable persons, circumstanced as the actual

parties were, had in mind.”

This objective approach of reasonableness was also applied recently in Balmoral Group Ltd v Borealis Group Ltd (HC 2006)
 concerning a warranty disclaimer in a series of transactions. Borealis (A) placed the terms on the back of its invoices. Balmoral (B) knew that invoices had terms on the back. B also checked the invoices and paid them without object. B furthermore continued to do so without object throughout many transactions, and B did not object when given notice of changes in A’s terms. As a result, it formed part of the contract.

In Sterling Hydraulics Ltd v Dichtomatik Ltd (HC 2007), concerning a limitation clause, the court held that the seller had not taken reasonable steps to make the term clear to the buyer. Even though he sent an acknowledgment stating: “Delivery based on our General Terms of Sale”, these terms did not physically follow the letter
 neither did the counterpart know the terms. Thus, it was not incorporated, and the contract was concluded on buyer’s terms. Conversely in British Crane Hire v Ipswich Plant Hire (QB 1975), where an indemnity clause was incorporated, even though the terms were not signed, as both parties knew that such terms were customary within the business. 

For a court to decide, whether terms were provably known, ought to be known or at least expectable, it therefore indicates expectancy that the two companies occupy the same area of trade
.
Concerning the harshness of the terms, in regards to conspicuity, was it in Ocean Chemical Transport Inc v Exnor Craggs Ltd (AC 2000), regarding a time limitation clause (on 6 six months to bring in a suit), not seen as an unexpected term. It was in this case, however, stated that a term, though signed, would still have to be brought to the attention of the signer
. 

In Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd (AC 1988) a “5£ per item per day” holding fee clause was conversely seen as unreasonable and extortionate, and defendant had not made the claimant aware of it. In Jonathan Wren & Co Ltd v Microdec Plc (CLR 1995), it was however stated that it was unlikely that the approach adopted in the Interfoto case would be applied to a written contract actually signed by the parties.

From the above cases, it would therefore seem that an unreasonable term much more easily is regarded incorporated if placed in a signed contract
. Conspicuity and reasonable steps, in this and other circumstances, are, however, still crucial factors for courts to objectively state awareness of the term. English courts, also in regards to BOF, therefore seem to view the case as a whole, thus not applying a “strict” last shot rule.               

6.5 Analysis of US Law in Regards to Incorporation

In US, it is similarly the traditional response that when signing a standard contract the law presumes that a party knows its content
. There are also in US exceptions to this principle, however. If not conspicuous
 or reasonable steps have been made to bring it to the attention of the counterpart
, the court might regard it as not “explicitly negotiated”
. Likewise, if the counterpart could not have reasonably expected the type of form to contain burdensome terms
, and also, if terms are not attached, or reference to terms on the reverse side to the document in itself is inadequate
, the court might not regard it incorporated.   

The R2C § 211(3)
 also try to reduce inequality in bargaining power by looking at the drafter’s reason to know, thus assumingly not being able to impose harsh unexpectable terms on his counterpart, as this would make the court able to objectively state that the drafter not reasonably could have expected assent to the term, if positively known
. 

The notion of assent, which is the key issue for acceptance, has also been debated in regards to standard terms, where Llewellyn calls an acceptance to standard terms for a blanket assent, as opposed to a specific assent, to any not unreasonable or indecent terms
.     

Regarding BOF, UCC § 2-207, in editions before the 2003-version
, is implemented in most US states. The UCC drafters believed that the last shot rule made undesirable results
 and wanted to create a more fair section dealing specifically with BOF. Its content, however, has been regarded as extremely complex
.
§ 2-207(2) recognizes that parties typically intend to be bound to a contract, notwithstanding such different or additional standard terms. Only in situations where (a) the offer expressly limits acceptance to the terms of the offer (first shot), (b) material
 alteration has occurred (first shot/last shot – depending on “material”), or (c) notification of objection to the additional terms are given in a reasonable time after notice of them is received, additional terms will not be part of the contract (last shot). If, however, the acceptance is due to conduct under § 2-207(3), a contract will exist only under those terms on which the parties agree, together with UCC gap-fillers (knock-out rule). 

Many problems in understanding § 2-207 have occurred in, however. The UCC comments, i.a., make it difficult to tell what material alteration is
. A remedy limitation clause
 and other ordinary clauses within a trade, drafted in a reasonable manner, are in the comments not seen as material alteration. An additional ordinary clause may thus form part of the contract, if neither the offer is expressly limited to its terms, nor objected to. Conversely, if terms are different, i.e. conflicting terms, is it the general view
 that such terms will be treated the same way as in § 2-207(3)
. 

US case law on BOF also seems too inconsistent in making predictable decisions. In Roto-Lith Ltd v F.P. Bartlett & Co (AC 1c 1962), regarding a warranty disclaimer and a replacement clause, sent by the seller after an offer from the buyer, the buyer accepts the goods by conduct. The Court, however, instead of using § 2-207(3), reached a result similar to the last shot rule, by saying that the seller, as a result of altering the terms solely to his own advantage, had made a counteroffer conditional to his terms (§ 2-207,1), which the buyer had accepted
.
In more recent case law, however, in e.g. Daitom Inc v Pennwalt Corp. (AC 10c 1984) and Step-Saver Data Systems v Wyse Tech. (AC 3c 1991), both regarding warranty disclaimers, the Court in the first case used the knock-out rule in § 2-207 (different terms) and removed materially altering terms in the latter. High divergence, between the states, in interpreting additional v different, still exists, however
.  

US have been more accustomed to using § 2-207, but there still seems to be lacking a common consensus to it. Too many different views on understanding the section exist, which reduce predictability, and which is why § 2-207 was changed in 2003, however not yet adopted by any state. US have, on the other hand, developed many techniques of mitigating incorporation of unexpectable terms to protect parties in unequal bargaining situations.     

6.6 Comparing and Contrasting Incorporation of LDs

The countries have all developed similar objective methods to decide the degree of expectancy of a LD. US has a specific (non-binding) section in R2C § 211, regarding standard contracts, however mostly using the principle of reasonable expectation. Courts in Denmark and England have produced similar techniques illustrated in judicial literature and case law allowing for comparable methods to limit the inequality often imposed by standard contracts.

There generally seems to be few differences between the countries in regards to the judicial approach and decisions of incorporation. Danish courts, as well as US to a certain degree
, aim, however, also to seek out subjective intentions and purposes known to the parties during the bargaining process. This is in harmony with Danish procedural rules allowing for pre-contractual evidence
, but is an exception to the parol evidence rule in US
. 

Subjective approach is different to the English, focusing principally on objective factors in viewing the case as a whole. However, seeing that the parol evidence rule permits to investigate pre-contractual facts known to both parties
, as well as the fact that a signed B2B-contract, in cases without misconduct or highly unusual terms
, in any case will be very hard to decide non-incorporated; situations, where procedural difference, in this respect, can be a deciding factor, may seem few
. In case of prior negotiations that can be proved, before acceptance of the standard terms, this could however make a difference.

The BOF-situation is, to some degree, also treated differently by the selected countries. US has also here made a specific (binding) section (UCC § 2-207) regarding the issue, where Denmark and England, as with general incorporation, depend on specific literature and case law in addition to the mirror image rule. While the general rule of BOF in Denmark and England still seem to be the last shot rule, modified only to an (un)certain degree, the general rule in US seems to be the knock-out solution, though at times unclear whether a term should be regarded as additional (last shot) or different (knock-out). 

Primarily in case of regular clauses, used within a trade, may the same last shot problems occur in US, why it would be prudent in a contract to use the line: "These terms shall prevail over any terms and conditions in the buyer's order", to avoid such clauses, as even regular LDs still can be quite burdensome. The same line, however, may only have little saying in England and Denmark, and companies in these countries, as would also be wise in US, should instead improve their agreement procedure.

6.7 Concise Conclusion:

Many different stages of negotiation make it difficult to create a common solution to the problem of BOF. Each country has developed their solution to negate the sometimes unfair results of a strict use of the last shot rule. The last shot rule, however, may still as a general rule be applied as a starting point in all decisions of Denmark and England making this rule more reasonable for a court to apply, if any exceptions have not been proven. The burden of proof, whether a term has been incorporated, lies, however, still on the party claiming its incorporation.      

Case law has proven that using additional methods of objective interpretation of the terms and, in case of US (theoretically) and Denmark, also subjective interpretation, in the decision of incorporation of LDs in standard terms, the courts are able to decide a case to the specific situation at hand and more capably strike down upon companies using unappreciative contracting policies. Though flexibility is here the key word more than predictability, companies may observe and use the objective pinpoints applied by courts to predict the outcome of their own contracts
.  

Many companies do not take the reasonable steps towards making the counterpart aware of the terms. That is why companies in all cases ought to optimize their agreement procedure and policy. 

Advisable to companies, in this respect, would be to always request for the other party’s signature as early as possible. If many topics are to be issues of bargaining in the same contract, then a written consensus, agreeing to whose standard terms are going to be used for the entire contract, should be made after the first negotiated topic. And, if only reference to standard terms is made in the contract, then the reference should always mention on the front page the existence of LDs and other burdensome terms to be sure of the terms proper incorporation into the contract.   

7. Interpretation and Validity of LDs:

7.1 Interpretation and Validity of LDs (in General): 

As seen above, courts may regard the substance of the terms when finding them incorporated or not. If, however, a term clearly must be regarded part of a contract, various methods of interpretation and construction may be used to limit unfair consequences in that respect. Interpretation is therefore essential in deciding whether the breach in question actually is covered by the LD.

Interpretation means viewing the wording of the clause, while under a construction of a contract, the court may also take account of factors unrelated to the parties intentions and wordings in deciding what legal effect should be given to a term and the contract in total
. A court may in this respect, where the parties have not directly written the effect of a breach, supply the contract with a term reasonable to the circumstances
.
There are subjective and objective methods of interpreting a contract. The subjective methods emphasize on the parties’ intention and purpose, while objective methods concentrate on the text. Objective methods may also view intentions and purposes of the contract
, however seen from the perspective of a reasonable person
. In case of standard contracts, subjective intentions to the actual terms will be hard to uncover, as standard terms haven’t been formed individually to the contract at hand. In USA and England such evidence is moreover only allowed to a very limited extent
.
Only where the wording of the term is vague or ambiguous

, to a specific breach at hand, may courts try to construe, whether the term, in fact, covers this particular situation
. Contra proferentem
 (hereafter CF) and connected principles
 are the common techniques in this sense, usually employed when interpreting standard terms
. 

CF basically allocates all risk, of misunderstanding the term, to the writer of it. If the term on the other hand is clear and unambiguous, the courts may then interpret whether this result was in fact the parties’ intention with the term viewing the overall purpose of the standard contract
. 

Principles such as “failure of essential purpose”
 and interpreting a term in harmony with non-mandatory law
 or trade customs
, as well as the principle that specific terms are primary to general terms
, may also be essential factors used in the decision. LDs are similarly generally interpreted narrowly (strict literal interpretation) giving them a meaning and legal effect that will be least burdensome to the accepting party
. Principles of good faith and fairness may additionally limit the scope of a LD
. Insurance coverage can, on the other hand, be a benefitting factor in upholding the LD
, as close links exist between liability and insurance

.
The degree of fault displayed, in regards to negligence, is a factor that may very well narrow a LD considerably
. The general rule, in all of the countries, is that a LD, without a negligence clause
 (hereafter NC), does not encompass the breach in question, if negligence indeed has been displayed in the matter at hand

. The question is, however, how far it is possible to disclaim negligence in a contract? This may be a question of validity, if, after interpretation, the clause has been decided to cover the breach in question. A question of whom a NC can encompass in that respect may also be important. 

Third parties contributing to the fulfillment of the contract, such as subcontractors and suppliers, are likewise usually not encompassed in the contract for them to rely on the LD, if not expressly stated in the clause, due to narrow interpretation and CF mentioned above. The same result, in regards to employees, may be the case, if these have acted negligently, however, also due to narrow interpretation and CF
. 

Due to rules of bailment and master/servant in England and US
, as well as similar rules in Danish Law 3-19-2
, the company may therefore suffer contractual liability
, if no NC concerning employees have been incorporated in case of negligent behavior from employees
. 

The common law doctrine of privity of contract
 has in the sense of courtly approval of disclaim to third parties, however, previously caused problems to parties in England and US. Both countries, however, have dealt with these problems to avoid unreasonable harshness. 

7.1.1 Analysis of Danish Law
Theories of interpreting contracts are in Denmark mainly based on case law and judicial theories

. Even though subjective interpretation is usually the primary method in Danish courts, objective methods seem more appropriate when construing a standard contract
. 

The burden of proof may generally be hard to lift for a party claiming a different meaning of the term contradictory to non-mandatory law and trade customs
. In U1996.330V insurance terms were thus interpreted according to the non-mandatory law, as it was not clear, concerning the wording, that the term should be given the suggested meaning. 

In U1978.473H a duty-to-buy clause was also interpreted narrowly and CF, as the term was ambiguous and unclear. A comparable solution was also made in NJA1954.573H, where it was also generally stated that LDs are to be construed narrowly
.
Principles of fairness are frequently used in Danish decisions, often under cover of interpretation rules
. Petersen
 also mentions the fact that courts, even though a LD is clear and unambiguous, still find ways to interpret it as not covering the breach in question. Equality, in the exchanges between the parties, may thus be a prominent factor in the final decision
.  

In NJA1979.483H regarding a disclaim of “all indirect damages” in a standard contract, the Court, when finding that the term in question was not unfair, looked i.a. upon the reality that indirect damages in non-mandatory rules, in the 1905 Sales Code, in many ways were outdated and insufficient to present day trade, as well as the fact that the term in an overall context was not seen as too burdensome. Bernitz
 adds a comment to the case, that it would have been a fundamental change to the whole guaranty system of standard contracts, had the Supreme Court reached a different result. 

L.L. Andersen
, Vahlén
 and Andenaes
 similarly all seem to agree that standard forms, in general, are necessary in trade, and that a term, contextually seeming not unfair, should not be set aside, simply because the parties had not negotiated the term individually.
In Nordic literature
 gross neglect is usually not allowed to disclaim. Petersen
 sees it, in regards to employees
 however, possible to disclaim (at least) simple negligence. What may be possible to disclaim for employees might, however, not be achievable for managers
. This distinction between employees and managers can, however, be hard to decide
. Moreover, there seem not to be many cases even discussing the distinction, besides in Nrt1994.626, where the LD, contradictory to Petersen’s statement, was upheld, in spite of the fact that managers in the case were responsible. The question of distinction may thus seem mostly theoretical. It should, however, be mentioned that the LD in Nrt1994.626 was contained in an agreed document
 making it more acceptable. 
Looking at case law concerning NCs (and employees), U1993.851H seems interesting. In this case, the claimant had agreed to the defendant’s (D) valuation clause that would only apply, if negligence had taken place. A large mistake was subsequently made by an employee under D. The Supreme Court found that D’s employee had acted far from D’s company procedures, and D could therefore not rely on its clause, concerning also expressly employees, even in spite of possible insurance coverage.

U1993.851H is commented by Hagstroem
, who sees the decision this way that it is generally not possible to disclaim gross neglect in similar situations. This may be true
, as it seems that only agreed documents may allow for LDs disclaiming gross neglect
. Regarding insurance, Hagstroem concludes that insurance coverage generally may not prevent interpretive removal of the LD. This viewpoint may, however, be revaluated, as both Nrt1994.626 and U2006.632H refer to the possibility of insurance coverage as an argument for upholding the LD.

In spite of clear wording, fairness interpretation, and what may seem as public policy
 issues, not allowing for disclaiming fundamental principles of society, unless agreed to by equal organizations, are used as concepts to limit LDs. Danish literature and case law thus seem on one side to favor the exchange of standard forms as an inevitable and overall beneficial way of bargaining, but on the other hand making it very clear to contractors not to go too far in limiting liability. 

7.1.2 Analysis of English Law

English courts use objective interpretation from the view of a reasonable person
, also in regards to construction, to construe the meaning of terms in the contract. Even though subjective interpretation is not used, it is still an important issue to give effect to the intentions of the parties
. The courts will thus not allow a LD to defeat the main purpose of the contract
. 
English courts usually construe standard form contracts CF
. Peel
 describes the rule as being actually two rules of construction, (1) being when seeking to rely on it, the other (2) being against who proposed it for its inclusion. Version (1) applies in all cases of LDs as the primary principle
. In version (2), however, the rule is seen as a rule of last resort
 and can only be applied if a document, properly interpreted, admits of doubt
. 

In the much analyzed
 Investors Compensation Scheme Ltd v West Bromwich Building Society (HL 1997), Lord Hoffmann commented that “almost all the old intellectual baggage of legal interpretation had been discarded”. Peel
 seems, in that respect, to believe that rule one, seen as most important to LDs, may thus have lost its primary status and, to some extent, has been subsumed within the general principles of interpretation, thus being reduced to a mere “helpful guidance”
. 

These other general principles may instead provide more focus upon i.a. the expectation or purpose of the contract
. In that context, it should be stressed that there are in England two different approaches towards interpreting a contract
. There is (1) the literal/textual way, meaning that the text itself is largely self-sufficient and no additional tools are required, and (2) uncovering the (objective) intention
 of the terms, thus interpreting the contract in a contextual
/purposive
 way.
English case law and theory have traditionally been more adapted to using literal interpretation, mainly regarding the wording of terms
. According to Mitchell
, the “Investors” case, i.a., has meant that traditional methods have been eschewed in favor of a broader “contextualism”
. 

Judge Chadwick LJ mentions, however, in Bromarin v IMD Investments Ltd (AC 1998), the possibility that Hoffmann might simply have emphasized that words are to be construed in the context, thus not discarding other methods
. In any case, it seems clear that English common law have changed from being very formalistic
 towards regarding terms as a whole
. This was furthermore stated recently by Lord Bingham in BCCI v Ali (HL 2001)
.
English courts moreover seem to apply CF with less hostility in regards to limitation clauses ctr. exclusion clauses
. This approach can be linked to the same viewpoints regarding incorporation
. 

Privity of contract was in England for a long time taken so literally that it prevented disclaim of liability in any case regarding third parties in the same contract

. Recently in 1999, however, England implemented Contracts (Rights of Third Parties) Act 1999 allowing for parties to disclaim also for third parties in the same contract
. 

The disclaim needs to be done expressly, see the Act section 1(a).  Many formal demands are required in the following sections of the law regarding the identification of the third person. However, in case of employees, it may seem enough to write in a contract: “…extends to employees”, as “member of a class” or “answering a particular description” suffice, see section 3
. 

Petersen
 writes in 1957 that disclaim of negligence is entirely free in England, even for willful acts, requiring however that the NC was “just and reasonable”. The manner of breach
 may, however, today have an interpreting effect, also with a NC. Thus, the party in breach is often not able to rely on such a term, if the breach has been caused by deliberate acts
 and gross negligence
. 

Specific issues of negligence are stated in UCTA § 2. It is in this section not allowed to disclaim negligence in case of (1) death and personal injury. (2) The clause must also in all cases satisfy the requirement of reasonableness
. Moreover, (3) where a contract term or notice purports to exclude or restrict liability for negligence, a person’s agreement to or awareness of it is not of itself to be taken as indicating his voluntary acceptance of any risk. 

UCTA § 2(3) may thus make it seem generally harder for a NC to be incorporated, as well as stating specific interpretation of CF and perhaps a heavier burden of proof in such cases. 

Very clear wording are thus usually required when excluding or limiting liability for negligence
. Recent case law, though, has upheld wording in a NC, in favor of the author, that could be understood ambiguously
. Also in regards to NCs, the courts therefore seem to see CF as a mere helpful guidance viewing the case as a whole.
England also makes a distinction between agreed documents and unilaterally made standard terms allowing for disclaim of gross neglect and even willful wrongdoings of employees, when agreed documents are used as foundation to the contract
.  

In conclusion, it can be stated that contextual interpretation of LDs now seems to be present state of law in England. Many specific statutory provisions have been provided as well to the courts to decide the validity of the clauses. Reasonableness
 supplements these specific sections allowing for courts also viewing the validity issue as a whole. As to whether a party is able to rely on a NC in case of gross negligence, this may in far most cases seem unreasonable, especially in regards to exclusion clauses (ctr. limitation clauses)
. 

7.1.3 Analysis of US Law 

Farnsworth
 describes the process of interpretation as ascertaining the meaning of the text
. The US courts use CF in their decisions
. Farnsworth, however, describes this method as a “last resort”
. It was thus stated in Rainier Credit Co. v Western Alliance Corp. (Cal.SC 1985):

“The rule is to be used only when there is no extrinsic evidence available to aid in the interpretation of the contract or where the uncertainty cannot be remedied by other rules of interpretation”

In regards to standard contracts, however, it may often be difficult to use other rules of interpretation than literal methods
. Farnsworth
 mentions, though, the possibility of using purpose interpretation
, thus i.a. construing a term in accordance to the main purpose of the contract. 

Similarly, the term may be construed according to the reasonable expectations
 of the party who did not write the contract, which have been applied often in regards to insurance contracts
.  An objective test of “reasonable expectations”, similar to the one debated in ch. 6.5, may be used in this respect, even if this result may be contrary to a party’s expressed intention
. 

R2C § 211(2)
 provides furthermore a special section concerning interpretation of standardized agreements that may be used to elaborate on the above statements:

“Such writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.”

This objective method has been applied on several occasions, i.a. in Sharon Steel Corp. v Chase Manhattan Bank (AC 2c 1982) where standard terms “did not depend upon particularized intentions of the parties” and in Carroll v Littleford (Ge.SC 1969) where construction of “similar contracts will control”
. Farnsworth
 mentions the fact that this objective test will provide more equality in the decisions
. 

US, similarly to England and Denmark, also adheres to viewing the writing as a whole, which is stated in R2C § 202(2). R2C § 202(4) furthermore states that: 

“where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement”.

This rule is similar to the rule regarding incorporation in cases of previous course of performance
, where gradual acceptance is being established, increasingly building up a common understanding of the terms
.
R2C § 203(b) gives furthermore standards of preference in this respect stating that express terms are given greater weight than course of performance. Course of performance, however, is given greater weight than course of dealings
 and usage of trade, thus allowing for more weight to the well established and individual terms of the parties, though the individuality of standard terms may seem insignificant to the counterpart.

In regards to how far it may be possible to disclaim negligence in a contract, the following statements can be made. Petersen
 writes in 1957 that US, contradictory to England, is opposed to disclaim of negligence due to public policy issues. This fact was established as far back as in 1873 in Railroad Company v Lockwood (NY.SC 1873). In this case it was stated that: 

“It is not just and reasonable in the eye of the law for a common carrier to stipulate for exemption from responsibility for the negligence of himself or his servants”

Although mentioning only common carriers the principle may, to some extent, also be applied to other areas
. 

Thus, in the recent case of Stelluti v Casapenn Enterprises (N.J. AD 2009) it was stated that a NC only barred ordinary negligence claims. Similarly in Alack v Vic Tanny Intl. of Missouri (Mo.SC 1996) stating that: 

“There is no question that one may never exonerate oneself from future liability from intentional torts or for gross negligence”

A contrary statement could be assumed from Murphy v North Am. River Runners (W.Va.SC 1991):

“Will not be construed to include intentional or reckless misconduct or gross negligence, unless such intention clearly appears from the circumstances”

The word unless could be understood as a possibility of disclaim. Such reasoning should, however, not be given too much weight seeing i.a. the words “intention clearly appears” meaning that evidence of such intention may be very hard to uncover.     

Good faith
 may also influence on the limits of a NC. Good faith is stated in UCC § 1-304 and R2C § 205. R2C § 205 states in its comments: 

“…it excludes a variety of types of conduct characterized as involving "bad faith" because they violate community standards of decency, fairness or reasonableness…”

Community standards seem to be similar to “public policy” discussed above. R2C § 203(a) also compel courts to interpret a LD as close to the law as possible, as well as R2C § 207 prefers a meaning that serves the public interest. Farnsworth
 seems to believe that this reasoning, though maybe unrelated to the intentions of the parties, is justifiable in finding a term invalid. 

It will thus seem that breach due to gross or intentional negligence may never in unilaterally drafted standard contracts be allowed to disclaim in US.    

In US a third party beneficiary may have the right to rely and sue on a contract, despite not having originally been a party to a contract
. Intended beneficiary is in this respect important, which is stated in R2C § 302(1):

“…a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties…” and:

R2C § 302(1b):  

“The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance”

In regards to the fact that R2C § 302(1b) only take into consideration the intentions of the promisee, this is also the common view
. However, in i.a. Spires v Hanover Fire Ins. Co. (Pen.SC 1950) it was stated that both parties must so intend
. In relation to LDs in standard terms, the intention of both parties may, in any case, not be as important as to what the promisee may have wanted to allow the promisor to disclaim.

7.2 Comparing and Contrasting Interpretation and Other Important Factors

It seems from the above analyses that all the countries seem to favor interpreting a standard term as a whole using similar (objective) principles in that respect. Procedural difference may, in regards to interpretation and validity of standard terms, not seem significant as objective reasoning is mostly used in these cases
. However, it cannot be ruled out that there may be situations where parol evidence would be able to make a difference in the outcome, depending on the weight of such evidence
.  

Wordings of LDs may, however, vary between the countries causing perhaps unexpected problems in relation to interpretation and validity. Common law lawyers thus usually list in sharp detail (bill of particulars) the indirect damages, beginning the sentence with “including, but not limited to…”
, while Denmark and other civil law countries tend to be much less specific, simply excluding “indirect damages”
. 

If contracting in US or England, it is therefore prudent to use a bill of particulars, as simply writing “indirect damages”
 may be interpreted narrowly and CF
. It may, in England, furthermore be set aside, due to the fact that “indirect damages” (in a NC) also can encompass personal injuries, which is not allowed according to UCTA

. 

Farnsworth
 also mentions the fact that consequential damages are not in itself clear in definition, and a term written: “Not liable for consequential loss or damage of any nature” does thus not cover e.g. incidental damages

. Peel
 likewise mentions the fact that, in case of LDs, consequential loss does not seem to cover all loss of profits
 due to narrow construction and CF, and the fact that some losses fall naturally
 from a breach of contract and are thus seen as direct damages
. 

It will thus be prudent in any case to exemplify the damages included
. A bill of particulars may, however, not be needed in Denmark due the custom of mainly writing “indirect damages excluded” 
, as other civil law countries also do
.
Wording of a repair-and-replace clause must in UCC 719(1b) expressly declare that the remedy available is exclusive, as it otherwise is optional
. The same result will possibly also be decided in Denmark and England due to narrow interpretation and CF. 

Farnsworth
 points furthermore out that it may be wise to include a recital of events that will or will not be a failure of the essential purpose of the clause, as the (repair-and-replace) clause in its “total sense” may be seen as unconscionable, as it then in reality can be seen as an exclusion clause
, excluding all other remedies, incl. damages, in every situation
. 

7.3 Concise Conclusion

Knowledge of the relevant law is very important in drafting a contract. Different definitions on specific types of damages mean that exemplification in a bill of particulars and exact wording of the damages are needed in the LD in order to fully benefit from it.

Proper drafting will also dramatically increase the chances of a predictable outcome of a standard term with a limiting effect on liability. Expectably, proper drafting will also reduce the use of court system, as possible misinterpretation or ambiguity of the term will seem less likely. 

It may, however, not in all situations be prudent to exclude all liability in every aspect, if this would lead to a result that would seem unfair/unreasonable/unconscionable, especially if contracting with a party that seem to have less bargaining power than the party proposing the standard terms. 

A company should therefore limit its LDs to a reasonable amount related to the circumstances. In regards to NCs, it may furthermore be prudent to include employees in a contract to avoid contractual liability.
Denmark, England and US view standard terms contextually using CF and narrow interpretation as helpful guidance. Danish courts use mostly principles of fairness to limit LDs and allow not a party in a unilateral standard term to disclaim gross negligence, as this would furthermore be contrary to fundamental principles of society. 

Public policy, unconscionability and good faith moreover prevent parties from relying on NCs in case of a breach due to gross negligence in US, as well as this may also be unreasonable in England.  

8. Validity in Regards to Legal Standards

8.1 Validity of LDs and Legal Standards (in General)

A LD that has been legally agreed upon according to applicable incorporation rules may, after interpreting its meaning and unambiguity
, further be subjected to rules regarding the validity in fully determining the legality of the term. There may, in this respect, be many invalidity reasons
.  

The validity rules, especially interesting to this thesis, are, however, the so called legal standards that all the selected countries have implemented into their legal system, though in different shapes. 

A legal standard is a dynamic rule adapting to the movements, i.a. morally and socially, in a society
. The same reasons for limiting a LD, mentioned in ch. 7.1, may also be used to invoke a legal standard or dismiss the use of it, in case of e.g. insurance coverage.
8.2 Analysis of Danish CA § 36

CA § 36 makes it possible for Danish courts to change or set aside, wholly or partly, a contract term, such as a LDs, if it would be unreasonable or contrary to proper conduct to allow it to stand.  

Danish Marketing Law § 1 may
 also to a certain degree limit improper use of unreasonable standard terms
, as well as the fact, as both sections, being legal standards, may affect the use of the other
.      
Especially standard terms were projected as factors in need of limiting, when CA § 36 was being prepared in 1974
. The section may be used also in B2B-relations, though with caution, however especially in situations with inequality in bargaining power
. 

Danish courts, however, seem in general only willing to use CA § 36 in very reprehensible situations morally stating that such clauses will not be acceptable
. Courts especially refrain from using it in B2B-relations
. 

L.L. Andersen
 generally finds, however, that incorporation, as a means of limiting unfair terms, has declined in favor of CA § 36
. In case of a contract in B2B-relation it must, however, seem easier for a court to remove unfair terms when using the methods mentioned in ch.s 6.1.1 and 6.3 of incorporation and interpretation in unison. 

The courts in U2004.1490/2H and U1998.728SH
 would most likely not have been able to use the CA § 36 to reach the same decision, if initially decided incorporated, seen in perspective of the prior use
 of the CA § 36 to similar B2B clauses and due to the equality in bargaining power the parties in both cases seemed to control.

It may also seem from the statements in ch.s 7.1 and 7.1.1 that techniques of interpretation seem much easier to apply, as “weapons” of limiting a LD in a B2B-relation, than CA § 36. Madsen
 mentions, however, the reality that companies become more and more aware of the construction techniques used by courts in making the terms very conspicuous, clear and unambiguous. This fact may lead to more frequent use of CA § 36 in the future.

	

	

	

	


8.3 Analysis of the English “Reasonable Test” in UCTA 

In England UCTA has been implemented (1977) with its “reasonable test”
 considering the validity
. The reasonable test in section 11(1) provides that: 

“The term shall have been a fair and reasonable one to be included having regard to the circumstances which were, or ought reasonably to have been, known to or in the contemplation of the parties when the contract was made”
Schedule 2
 provides guidelines to the use of the test: (shortened)

(1) Bargaining strengths relative to each other. 

(2) Whether inducement was given to agree to the term. 

(3) Expectancy of the term. 

(4) Relevancy of the LD.

Furthermore provides UCTA § 11(4): (shortened)

(a) The contractor’s resources of meeting the demands of the liability without the LD, and 

(b) possibilities of finding insurance.   

The demands (1) and (a) seem to reflect the core issue of inequality often the reality in transactions concerning standard contracts
, as well as insurance possibilities may influence on both section (4) and (b).  

Commission works on differing between larger and smaller companies, in B2B context, applying to non-negotiated “non-core” terms
, such as entire agreement clauses

, have moreover been proposed in new statutory settings, apart from UCTA. England has therefore realized that there may be special circumstances to regard seeing that smaller companies often not are able to protect themselves from larger companies’ standard terms.

UCTA § 3 makes UCTA § 11(1) applicable to standard terms
. A LD in a standard contract may thus (1) not render a contractual performance substantially different from that which was reasonable to be expected, or (2) in respect of the whole or any part of a contractual obligation to render no performance at all.  

R. Stone
 mentions that it is thus generally not possible to use LDs to restrict ones contractual obligations considerably, e.g. if agreed to provide a cleaning service each month and then to miss several months in a row without no penalty
. 

Even though the UCTA almost exclusively deals with exemption clauses, it is necessary for the purpose of the act, also to extend to other clauses
 with the same effect
. As liquidated damages clauses in certain situations may extend the liability, these clauses may not be covered by the UCTA, and will thus be subject to other common law invalidity principles of i.a. unconscionability
 and unreasonableness
. 

Peel
 mentions the fact that the vast majority of cases on “the test” have been concerning commercial contracts. 

In Stewart Gill v Horatio Myer (QB 1992) a LD was subjected to “the test” and reading the case as a whole the LD was too wide, as it demanded payments in all cases, disregarding any faults made in the installation process.   
English courts seem, however, at times reluctant to show the acceptable limits of reasonableness.

Chadwick LJ said in Watford Electronics Ltd v Sanderson CFL Ltd (AC 2001) that: 

“Unless satisfied that one party has, in effect, taken unfair advantage of the other – or that a term is so unreasonable that it cannot properly have been understood or considered - the court should not interfere.” 

The “test” also not applied in Granville Oil & Chemicals Ltd v Davis Turner & Co Ltd (HL 2003) on a time limitation clause.

R. Stone
 believes, similar to Peel
, that Chadwick LJ’s comment should indicate a very “hands-off” approach towards judging unreasonable LDs in B2B-relations. 

It therefore seems that it requires considerable unfairness to invoke the test in B2B-relation.    

8.4 Analysis of UCC § 2-302 “Unconscionability” in US

UCC § 2-302 provides the court with the ability to remove or limit a LD, if it finds the term to be unconscionable. Unconscionability is in many aspects similar to the principle of good faith

, but focuses more upon the substance of the terms than the actual conduct performed, though misconduct may be reasonable factor to include when deciding whether or not a LD is unconscionable
.  

R2C § 208 elaborates in its comments (d) on unconscionability stating that:

“…gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party, may confirm indications that the transaction involved elements of deception or compulsion, or may show that the weaker party had no meaningful choice, no real alternative, or did not in fact assent or appear to assent to the unfair terms”

In Williams v Walker-Thomas Furniture Co. (D.C. SC 1965) it was furthermore stated that:

“The terms are to be considered in the light of the general commercial background of the particular trade or case”

and

“Whether the terms are so extreme as to appear unconscionable according to the mores and business practices of the time and place”.
These statements may reflect the same reasoning as mentioned in ch.s 6.5 and 7.1.3 of trade usages and customs to be important factors in the decision
.    

In finding a LD unconscionable, Farnsworth
 mentions that it usually also influences on the court’s decision that misconduct of a certain level has been performed, which however do not rise to the level of other invalidity reasons, e.g misrepresentation
. Types of misconduct in this respect may to use unscrupulous practices and taking undue advantage of one’s position
. This could e.g. be between a larger and a smaller company with immense difference in bargaining power. 

The difference in bargaining power and the harshness of the LD needs, however, to be considerable.   

In Woollums v. Horsley (Ken.AC 1892) an experienced business man was thus able to buy 200 acres for 40 cents an acre of an uneducated old man. The acres were valued to be § 15 an acre. The court did not find that principles of equity should help out such a harsh bargain
. 

After the implementation of UCC § 2-302 unconscionability, however, has been more frequently used, though mostly in consumer cases
. 

Thus, numerous cases concerning B2B parties
, in regards to i.a. disclaim of consequential damages and warranty disclaimers, have not been seen as unconscionable despite inequality between the parties.  

However, Andover Air Ltd. v Piper Aircraft Corp.
 illustrates conversely the fact that LDs excluding all liability are prima facie unconscionable also in B2B relation. 

The decision of unconscionability thus seems to be largely a matter of discretion, where the limits of the ability to disclaim in B2B relation, however, at times seem to go very far
. Inequality in bargaining power may be a factor in this decision, but will inevitably have to be assisted by misconduct and/or terms unreasonably favorable to the stronger party.

8.5 Comparing and Contrasting the Legal Standards

The selected countries, as seen above, make use of similar approaches in the legal standards towards the validity determination of a LD, though using different legal expressions
.
The question is, whether these legal standards may vary materially or procedurally in the actual decisions if using an “unconscionability test”, a “reasonable test” or “various principles of unfairness”.
The burden of proof is in this respect different in the countries’ legal standards. The English “reasonable test” thus requires that it is for those claiming that a contract term or notice satisfies the requirement of reasonableness to show that it does
. In Denmark and US it is opposite. 

This would, in an overall perspective, make the “reasonable test” more applicable to unfair terms than Danish CA § 36 and UCC § 2-302
. On the other hand, the US has in UCC § 2-302(2) allowed parties more freely, than the parol evidence rules usually allow
, to present evidence to confirm unconscionability, if the term appears unconscionable to the court.  

Writing a LD without a bill of particulars
 may, however, in England be hazardous due to the fact that if an English court has held a LD to be unreasonable, according to UCTA, the court may not modify the term as to make it reasonable
, but will have to remove it completely or partially
. Simply writing “Indirect damages” in England may thus be reduced to covering nothing, where a bill of particulars more easily can be severed still covering some aspects. 

US courts may
 reform the contract by augmenting it with additional terms in case of unconscionability
, which is no guarantee, however, for the whole term or the entire contract not to be set aside
. Danish courts may even change the LD as to make it fair. A severability clause
 may in this respect prevent courts from discarding the whole contract in case of an invalid LD. 

Seen in an overall context, however, the differences are few and the restricted use of the legal standards, in regards to LDs in B2B-relation, seems to be general to the countries. 

8.6 Concise Conclusion

Legal standards may not provide much predictability in contracting. Courts, however, may shape the standard through case law, thus at a certain point making it clear to companies which terms are acceptable and which are not. The line, which companies have to cross in order to invoke the legal standards, seems to lie to an extent where it is not possible to neither disclaim i.a. gross negligence nor exclude all liability.
Danish, English and US’ courts thus seem to use the legal standards only in very reprehensible circumstances concerning B2B-relation; however courts are especially aware of unfair terms, when there seems to be inequality in bargaining power. 

When companies, however, become sharper in drafting their standard forms, courts may not be able to use the more applicable rules of incorporation and interpretation. Thus, we may see a more frequent use of the legal standards in the future.   

9. Conclusion

The principle of freedom of contracts generally, through this and last century’s case law and literature, have been limited in situations, where either the obligations of the parties seem particularly unbalanced in favor of one party, or LDs have set aside the rules of liability and negligence to a too far extent. 

Many clauses may function as LDs, and in doing so they will be subjected to the same judicial measurements, however with special sections in UCC and specific rules in England to supplement or replace these measurements.

Especially in case of standard terms and situations of “battle of forms”, courts may find it difficult to uphold a LD. The standard contract, however, is a necessity in course of dealings in today society, as it increases the economic efficiency to the benefit of all shareholders and stakeholders. Courts should therefore not set a LD aside simply because of the fact that it is contained in a standard contract, but always regard the facts of the case contextually.
England has in this sense made a transition towards contextualism regarding a contract as a whole, viewing not only the text and the wording of the LD, but also factors such as the intention and the main purpose of the contract. The differences, in regards to incorporation and interpretation, towards Denmark and US have therefore decreased. 

LDs will in this respect generally be construed narrowly and contra proferentem, however not as a primary principle, but together with general principles of interpretation not allowing the main purpose of the contract to fail.

Thus, the countries use largely objective approaches in limiting standard terms. However, if prior negotiations have taken place before acceptance of the standard terms, this could make a difference in Denmark due to Danish procedural rules and subjective interpretation. US, in this sense, may also (theoretically) make use of the subjective “reason to believe” test in R2C § 211(3).       

By viewing the substance of the terms in regards to incorporation, it generally seems much easier for a court, in a B2B-situation, to remove a LD from a standard contract than using grounds of validity in regards to the legal standards that only seem to be used in extreme circumstances concerning B2B relations. 

It generally, though, takes considerably more judicial skill in finding a LD non-incorporated in a signed contract. Methods of contra proferentem and validity have in these cases proven more efficient limitation methods. 

Companies should actively use the objective pinpoints used by the courts to adopt special procedures in contracting and drafting standard contracts. Companies must in this respect try to obtain signature as soon as possible in the process and making the LD conspicuous, as well as the reference to the LD in the contract, to be able to objectively prove expectancy of the LD. The company may otherwise risk that its terms will knocked-out due to “battle of forms” or generally not incorporated in the contract.  

Employees should always be expressly included in a negligence clause, as well as other third parties generally need to be expressly included in the LD for them to be able to rely on it. Otherwise the LD will be construed narrowly and contra proferentem not encompassing these parties.      

In conclusion, it can be stated that differences in incorporation, interpretation and validity of LDs in B2B standard terms, in the present state of law in Denmark, England and US, in an overall context seem small. 

Companies ought to still be aware, however, of the differences in defining words of damages and traditions of exemplifying damages and events of incurrence of the LD, as these factors may be crucial in the decision of whether the LD covers the damages and the breach in question. Companies should in this respect be detailed, however not excluding all liability, as it may prove very costly for the company, if these issues are disregarded.
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Austin, Sarah A: Civil-law Terminology and its Relation to Common-law Terminology

� Business-to-business


� See e.g. examples on �hyperlink "http://www.library.yale.edu/~llicense/warrcls.shtml"�http://www.library.yale.edu/~llicense/warrcls.shtml� 


� Norway, Sweden, Finland and Iceland


� E.g. Australia, New Zealand, Canada (except Quebec) and Scotland (mixed law system – great similarities, however, with England in commercial law), see generally Martin Kurer mm: Warranties and Disclaimers (2002), on these countries 


� I.a. Sales Code (SC) and Contracts Act (CA) in Scandinavia. The Engl. UCTA, see ch. 3.3 and 8.3, have similarly been implemented in many other common law countries 


� United States of America


� The R2C, see ch. 3.3, will also be used as elaboration and supplementation to UCC


� E.g. The CMR and shipping law


� See generally Signe Morgenstjerne: Ansvarsfraskrivelse i Transport (2008), and Simon Baughen: Shipping Law 3rd ed. (2004)


� See generally Carsten Munk Hansen: Ansvarsregulering i Overdragelsesaftaler (2007) 


� E.g. for certified public accountants in England (§ 165 of the Companies Ordinance)


� Case law and delivery terms illustrative for the general view of LDs have, however, been used (incl. cases on consumers – B2C)   


� Choice of law clause, see ch. 5.3.6


� Businesses residing in different countries 


� CISG art. 6


� CISG art.’s 4 and 7(2)


� As opposed to another type of standard document, the agreed document, that is a model contract formed in unison by the trade organizations of the parties, e.g. DK: AB92 (projects). Courts are commonly more accepting towards these documents, since they have been formed by (assumingly) equal organizations, see DK/N: U1995.856/2H, U2006.632H,  Nrt1994.626 and also generally Kåre Stolt: Fraskrivelsesklausuler i Standardkontrakter (1987)


� See Ole Lando (1): Kort Indføring i Komparativ Ret, 3rd ed. (2009), pp 206-208  


� The set up of each country’s state of law is inspired from the methodological approach illustrated in Morten Wegener: Juridisk Metode, 3rd ed. (2000)


� This thesis mainly follows a ”static” approach, deciphering the present state of law, as opposed to illustrating the historical development (dynamic), see Lando (1): Op.cit., pp 180 + 189  


� Ch. generally based on Petersen: Ansvarsfraskrivelse (1957), pp 16-27 


� See Patrick Atiyah: The Rise and Fall of Freedom of Contract (1985), p 406 - Especially in common law countries, see generally ibid 


�See Lord Denning’s dicta in George Mitchell Ltd v Finney Lock Seeds Ltd(QB 1983)


�See Lord Diplock's dicta in Photo Production Ltd v Securicor Transport Ltd (AC 1980)


�See generally Atiyah: op.cit.


� See generally Jacob Nørager-Nielsen: EDB-kontrakter (1987)


� Jus Civile (the law of citizens). A legal system deriving from Roman law, especially the code of Corpus Juris Civilis - Barron’s: Law Dictionary 2nd ed. (1984)


� Palle Bo Madsen: Aftaler og Mellemmænd, 5th ed. (2006), pp 444-445


� Ch. generally based on Lando (1): op.cit., pp 101-134   


� Many differences in various states – e.g. Louisiana has in contract law many similarities to the civil law system, see N. Stephan Kinsella: Civil-law Terminology and its Relation to Common-law Terminology (1995), p 1


� Also called Anglo-American law, see Barron’s: op.cit.


� The principle (legal rule) which the case establishes, as opposed to obiter dicta, see ibid


� E.g. Supreme Court (SC – highest court in both in UK and US) or Queens Bench (QB), see ibid, (House of Lords’ (HL) judicial function abolished 31.7.2009 and replaced by SC of UK)


� E.g. Court of Appeal (AC)


� Regarding the same principle


�See Joseph Lookofsky (1): Commercial Obligations: Comparative Cases and Materials in Contract and Tort (unpublished manuscript cited with the author’s permission) (1993), p 4 and Lookofsky: Precedent and the Law in Denmark (2006), p 1


� Equity means equalization or leveling down any arbitrary preferences or denial of justice and derives from the Roman term aequitas, see Barron’s: op.cit.


� Elizabeth Peden: The Rise of Good Faith and Reasonableness and the Demise of Unconscionability (2006), p 1


� Also the Engl. SGA - Sale of Goods Act 1979 (amended by the Sale and Supply of Goods Act 1994), and the SGSA -Supply of Goods and Services Act 1982 (i.a. hiring, installation, manufacture and production of goods)  


� See ch. 8.3


� Elizabeth Guarino: Warranties and Disclaimers (2002), p 567


� E.g. Louisiana in regards to, i.a. formation of contracts, see Kinsella: op.cit., p 1


� Art. 2 regarding the sales of goods area of the UCC, including 7 parts such as formation (part 2) and general obligations (part 3) 


� National Conference of Commissioners on Uniform State Laws


� American Law Institute


� “It is probably the most-cited non-binding authority in all of U.S. common law in the areas of contracts and commercial transactions”, Richard Bauman: Ideology and Community in the First Wave of Critical Legal Studies (2002) 


� Though some states have made it part of their statutory law


� Pamela Tepper: The Law of Contracts and the UCC (1995), p 3


� The Restatements are frequently quoted, however, e.g. in Brewer v Erwin (Or.SC 1979)  


� In UCC meaning honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade, UCC§ 1-203


� See e.g. Lord Falconer’s speech in 2005 written in C. Mitchell: Interpretation of Contracts (2007), p 60


� See Edwin Peel: The Law of Contract, 12th ed., (2007), p 298


� See Aline Tenenbaum mm.: European Contract Law (2008), p 200


� See H. Collins: The Law of Contract, 4th ed. (2003), pp 20+270, and see e.g. Schroeder Music Publ. Co Lts v Macaulay (1WLR 1974) 


� Fairness is in itself a concept mainly composed of: “Injustifiable domination, the equivalence of the exchange and the need to ensure co-operation”, Collins: op.cit., pp 28-29 


� See Aline Tenenbaum mm: op.cit., p 202  


� See Lookofsky in U1997B, p 251, and U2002B, p 211 (with M.B. Andersen)


� See Ole Lando (2) and Hugh Beale: Principles of European Contract Law, part I and II (2000), p 23  


� Common law term consisting of more than 70 different types, each with their own rules, most important being negligence, Lando (1): op.cit., p 104, (different meaning of the word in civil law) 


� See K. Larsen and H. Kibsgaard: Warranties and Disclaimers (2002), pp 181+182


� A “tortuous” claim, e.g. negligence, may however also be sought restricted in a contract, see ch.s 5 and 7


� In DK SC §§ 23 and 42, liability is depended on fault, however 


� DK: CA § 3.2, E: SGA § 4.1, US: UCC requires, in its newest (2003) version, the contract to be in a recorded form if the price of goods is $5.000 or more (UCC § 2-201(1)) - earlier versions of the UCC require $500 – the new term “recorded”, instead of “written” in the 2003-version, also covers electronic forms, see American Law Institute: Uniform Commercial Code 2007 ed., on section 2-201(1)


� E: The parole evidence rule prevents parties from delivering statements that contradicts, adds to or varies an already written contract; see Marcel Fontaine and Filip De Ly: Drafting International Contracts (2006), p 116. In US: UCC § 2-202 parole evidence that adds to or varies the agreement, is admissible, however, see ibid. In DK: all evidence to seek out the parties’ original intention is usually allowed, see Adm. of Justice Act (RPL) § 344   


� See ch.s 6, 7 and 8


� See Gomard (1): Obligationsretten 2nd part, 3rd ed. (2003), pp 143-192


� E.g. DK: SC § 25, similar to the common law concept of “impossibility”, see Barron’s: op.cit. 


� E.g. DK: CA § 36 and US: UCC § 2-615a (Impracticability),


similar to the common law concept of ”Frustration”, see Barron’s: op.cit.


� Danish Law of Liability § 24, reducing the amount of damage, is hardly ever used in B2B-relations, see �hyperlink "http://www.thomson.dk"�www.thomson.dk�  


� E.g. DK: U2002.1291H, E: Overseas Tankship Ltd v Morts Dock and Engineering Co Ltd (No 1) (UKPC1 1961)


� The amount of “fault” displayed, may also limit the defense of remoteness/reas. fors., see e.g. U2004.2389HD  


� Common law use the phrase “consequential damages”, see Barron’s: op.cit.


� René Franz Henschel: International Contract Manual, chapter 14 (Limitation of Liability) (2008), p 3


� See Joe Colgan: Indirect and Consequential loss (2002), p 1 and see ch. 7.2 


� See examples ibid, p 1


� E.g. administrative cost of sending back defective goods or cost buying a substitute, see Peel: op.cit., p 1012


� See ibid, p 1012, and see full definition and difference between the two in UCC § 2-715(1-2), see also ch. 7.2


� E.g. DK: U1981.197SH (mit.o.loss) and U1951.248H, U1964.256H, U1968.282H (remoteness/reas.fors.) 


� See example in Fontaine and De Ly: op.cit., p 392 


� E.g. DK: U1984.394H, U2002.496H 


� E.g. DK: U1978.237OE, U1947.935OE


� See Peel: op.cit., p 992


� See Gomard (1): op.cit., pp 143-147


� See Gomard (1): op.cit., pp 144-145 and Peel: op.cit., p 1010. Differences to DK: US: UCC carefully determines the award to the breach in question §§ 2-708-710 (seller) §§ 2-713-717 (buyer) E: Hadley v Baxendale (9Exch-341 1854) – either arising naturally (direct damages) or liable to all within contemplation of the parties (special damages)  


� See Fontaine and De Ly: op.cit., p 393


� See note 84 (E)


� See ibid (US)


� US term – Eng. term: Exemplatory, see Barron’s: op.cit.


� Usually under tort law, and cannot generally be employed in contract disputes, see Paper Reclaim Ltd v Aotearoa International (3NZLR 2006)


� E: Rookes v Barnard (AC 1964), US: Philip Morris USA v Williams (S.C.SC 2007)  


� In US only awarded in two percent of civil cases, which go to trial, see Douglas Laycock: Modern American Remedies, 3rd ed. (2002), pp 732-736. In England most likely even rarer


� See i.a. US: American General Finance Inc. v Mable Branch (Al.SC 2000)


� See UCC § 2-716 and SGA § 52 


� E: Sale of Goods Acts 1979


� See Henschel: op.cit., p 5


� Companies in certain business areas choose, contrary to a LD, a hold harmless/indemnity clause for i.a. commercial reasons, and at the same time acquire e.g. a commercial general liability (CLG) insurance policy, which covers the liability problems in need for. See also Peter Stevens: Warranties and disclaimers (2002), p 42 


� �hyperlink "http://www.iaccm.com/contractingexcellence.php?storyid=923&PHPSESSID=91111481b363a4603fc13580ec149021"�http://www.iaccm.com/contractingexcellence.php?storyid=923&PHPSESSID=91111481b363a4603fc13580ec149021�


� See Ulf Bernitz: Standardavtalsrätt 6th ed. (1993), pp 8-9, see also definition in US: UCITA §102(60) “…terms prepared for repeated use”  


� See M. Andenæs: Kontraktsvilkår (1989), pp 68-69, Petersen: op.cit., pp 116-117  


� See Jan Hellner: Oxford Journal Legal Studies (1981), p 35


� See Jacob Nørager-Nielsen: EDB-kontrakter (1987), p 163 and see also example in Fontaine and De Ly: op.cit., p 392


� See ch.s 6 and 7


� Sometimes referred to as adhesion- or boilerplate contracts, see Tepper: op.cit., p 61  


� See ch. 8


� In Nordic law, whether treatment of standard terms should be performed totally separate from general contract law (Bernitz) or simply undergo an integrated treatment with special focus on standard forms (Huser), see Kåre Stolt: Fraskrivelsesklausuler i Standardkontrakter (1987) , pp 11-12 


� See ch. 6 and 7


� The Engl. UCTA explicitly only deals with these clauses, however also extended to clauses with the same effect, see ch. 8.3


� Set up and chapter in general inspired by text in Fontaine and De Ly: op.cit., pp 351-399 and Petersen: op.cit., p 7


� Generally called exclusion clauses


� Negligence/exculpatory clause


� Similar to force majeure clauses


� See e.g. delivery terms of Danish Agro 2009, section 11


� Time limitation clause


� Generally called limitation clauses


� Valuation/limitation clause 


� See delivery terms of Sanistaal 2009, section 13


� See Gomard (1): op.cit., pp 228-229


� See ch. 7.2


� See Fontaine and De Ly: op.cit, pp 352-353 


� The rules of express and implied warranties is in E: SGA §§ 10-15A + 55, SGSA (many places in many different chapters) and US: UCC §§ 2-313-316 (Definition of express and implied terms differs between the SGA/SGSA and the UCC). DK sales code § 42, 2, makes no distinction, but covers both terms, see Gomard (1): op.cit., p 177


� Implied terms may, however, usually be disclaimed with the words: “As is” or “with all faults”


� See e.g. UCC § 2-316(2). See definition of “conspicuous” in ch. 6.1.1 and UCC § 2-103(b) 


� Especially within contracts of construction, see Fontaine and De Ly: op.cit., p 302


� Cf. limitation clause that only sets a max.


� See e.g. the wording of UCC § 2-718(1)


� See Fontaine and De Ly: op.cit., p 301


� If foreseeable, then the clause is called e.g. a review- or index clause, ibid, p 457


� E.g. “…could reasonably have been anticipated at the time of the conclusion of the contract” – ICC Hardship Clause 2003 art. 1.


� See Fontaine and De Ly: op.cit., pp 458-459


� Ibid, pp 467-468


� Ibid, p 460


� Ibid, p 403


� Usually specific events, sometimes also stressing that foreseeable events are included, Ibid, pp 403-414 


� See Larsen and Kibsgaard: op.cit., p 190


� Even though it is, normally, not possible to contract out of validity rules, it is, however, possible to contract out of UCTA § 2-7, see UCTA § 27 


� See Larsen and Kibsgaard: op.cit., p 190 


� See Fontaine and De Ly: op.cit., p 120 and see ch. 7


� In DK: U1999.255H it was thus allowed in a contract to let it be construed according to English law (interpretation clause), see also US: UCC § 102(3) not allowing good faith to be disclaimed, but allow parties in other respects to determine their own standards   


� See ch.s 6,7 and 8 


� Based on the theory of will, laissez-faire economics and the principle of private autonomy, see generally Atiyah: op.cit. 


� Similar to §§ 28-32 in DK CA


� Broad common law concept for many intentional types of deceptions, e.g. forgery, see Barron’s: op.cit.  


� Contract law concept meaning false statement of fact made by one party, which has had an effect on the agreement, see ibid 


� US and Engl. has the “mailbox” rule, where a binding moment is when (properly) mailed (instantaneous communication excluded, see Brinkibon Ltd v Stahag Stahl, AC 1983), see Peel: op.cit., p 18, where in Danish law acceptance will only be effective if received by the addressee, see L.L. Andersen: Aftaler og Mellemmænd, , 5th ed. (2006), p 43


� See Lando in U1998B, p 1 


� In E: The acceptance has to objectively match exactly with the offer (objective theory of assent), see Hyde v Wrench (HL 1840). In US: The same as in E, modified, however, in UCC § 2-207(2) (only material alteration). In DK: The offeror is bound, if he had to realize that the acceptant thought he was matching the offer and did not object to it, CA § 6, 2. 


� US: R2C § 17 requirement of “bargain” (reciprocal duties – from doctrine of consideration, see ch. 8.5)


� Such as paying for, or accepting the goods with no object (quasi contract). E.g. E: Trentham Ltd v Archital Luxfer (1LR-25 1993) US: UCC §§ 2-204(1) and 2-207(3)


� See e.g. UCC §  1-303(a-b) and  see ch. 6.1.1


� Cf. Peel: op.cit., pp 240-245 and L.L. Andersen: op.cit., pp 76-89


� In some trade areas, LDs are more common than in others, See ch. 3


� See Peel: op.cit., p 240, relevant especially in case of BOF 


� Ibid, p 240


� Incl. terms only referred to, see DK: U1998.728SH, E: Smith v South Wales Switchgear Co Ltd (HL 1978) – general conditions incorporated, as conditions were available on request. It requires not that the person accepting it did in fact read it, L’Estrange v F Graucob Ltd (HL 1934)


� Cf. Grogan v Robin Meredith Plant Hire (AC 1996) – LD on timesheet were not expectable 


� E.g. Hitchman v Avery (QB 1892) misread document to illiterate (Non est factum) 


� See Peel: op.cit., pp 240-243 and L.L. Andersen: op.cit., p 84


� See e.g. Lord Denning’s dicta in J Spurling Ltd v Bradshaw (1LR-461 1956)


� E.g. E: Parker v South-East Railway Co (AC 1877) - bound, as the delivery of ticket was in such a manner that he could see the LD upon it


� E.g. E: British Crane Hire v Ipswich Plant Hire Ltd (QB 1975), see ch. 6.4


� E.g. DK: U2004.1490/2H, see ch. 6.3, and E: Jayaar Impex Ltd v Toaken Group Ltd (2LR-437 1996) - where mere reference, on the phone, to standard terms, unknown to the counterpart, was not “reasonable steps”


� See e.g. U2004.1490/2H


� E.g. Olley v Marlborough Court Ltd (AC 1949)


� L.L. Andersen: Op.cit., p 86, Peel: op.cit., p 244  


� See case in note 158, e contrario Lord Devlin’s dicta in McCutcheon v David MacBrayne (HL 1964)


� E.g. Pancommerce Co SA v Veecheema BV (2LR-635 1983)


� E.g. case in note 160 and see also note 17


� See ch. 3.3


� See above ch.s


� An integrated agreement constitutes a final expression (R2C § 209). This means that the contract is protected by the much contractor favorable parole evidence rules in UCC § 2-202 and R2C §§ 213-216, see note 64


� See e.g. Darner Motor Sales Inc v Universal Underwriters Ins. Co (Ariz.SC 1984) – which appears to be one of the few SC cases in US directly referring to R2C § 211, see �hyperlink "http://www.findlaw.com/casecode/"�www.findlaw.com/casecode/�  


� See E. Allan Farnsworth (1): On Contracts, part 1, 3rd ed. (2004), pp 556-572


� See Lord Denning’s dicta in Butler Machine Tool Co. Ltd v Ex-Cell-O Corp (HL 1979) 


� See Gomard (2): Almindelig Kontraktsret, 3rd ed. (2009), p 110


� See the above “Butler” case


� “CA §§ 2-9 rules does not apply to … trade usages”


� See L.L. Andersen: op.cit., p 78


� E.g. U1965.300/2H ct. U1961.989H  


� See L.L. Andersen: Op.cit., pp 79+101-107 and  P.B. Madsen: in U1980B, p 165, see also U2008.181H 


� See Hellner: Kommersiell Avtalsrätt 4th ed (1993), pp 50-51 


� Op.cit., (1), p 110 


� in U1988B, p 1


� in U1998B, p 495


� in U1980B, p 165


� Op.cit., pp 78-79


� See also Poul K. Andersen in U1998B, p 478


� See example in Michael Whincup: Contract Law and Practise, 4th ed. (2001), p 48


� See ch. 7.1.2


� Similarly in Cariboo-Chilcotin Helicopters Ltd v Ashlaur Trading Inc (Can.BC AC 2006)


� Cf. notes 154 and 161 


� Cf. Hobhouse LJ’s dicta in AEG Ltd v Logic Resource Ltd (AC 1996) – “…Is it a clause of the type which you would expect to find in the printed conditions?”


� See Peel: op.cit., p 240 


� Cf. Stephen Boyd: The Incorporation of Unusual Terms (2006), pp 5-6


� See Farnsworth (1): op.cit., p 559


� See Hunt v Perkins Mach. Co (Mass.NE 2d 1967)


� See Husky Spray Serv. v Patzer (S.D.NW 2d 1991)


� See above case in note 196


� See Farnsworth (1): op.cit., p 561


� Ibid, pp 562-563


� See ch. 6.1.2


� Section seldom applied though, see ch. 6.1.2


� See Farnsworth (1): op.cit., p 570 and K. Llewellyn: The Common Law Tradition (1960), p 370   


�The 2003-version, see Common Law, simply stating that any different or additional term appearing in only one of the parties' forms (records) will not become part of the contract unless the parties have otherwise agreed to such a term (knock-out rule)


� Bradford Stone: UCC in a Nutshell, 4th ed. (1995), p 13 


� John Murray, Jr.: What’s new in UCC Article 2? (2003)


� Defined as anything that may cause undue hardship/surprise, or is a significant element of the contract, see Stone: op.cit., p 14 


� Ibid, p 14


� E.g. a repair-and-replace clause, see ch. 5.3.1


� Farnsworth (1): op.cit., p 321, see also debate on other alternatives: “offeror's terms only” or “handling different terms like additional” in Judge Posner’s dicta in Northrop Corporation v Litronic Industries (AC 7c 1994)  


� Farnsworth (1): op.cit., pp 320-321


� See criticism of the case, ibid, p 319   


� See generally Kevin Stemp: A Comparative Analysis of The Battle of Forms (2005)


� See R2C § 211(3)


� See DK: Adm. of Justice Act (RPL) § 344


� See note 64


� See Kim Lewison: The Interpretation of Contracts, 4th ed., 2007, pp 69-78


� See debate in Petersen: op.cit., pp 126-127


� Cf. also Fontaine and De Ly: op.cit., p 117 – “…a party may still prove that the written contract did not constitute the entire contract…(concerning England)”


� Cf. also the importance of judicial and economic expectation in Stig Jørgensen (1): Kontraktsret 2, p 22


� See definition in Farnsworth (2): On Contracts, part 2, 3rd ed., pp 267-268


� See R2C § 204 and Madsen: op.cit., pp 454-455


� See e.g. E: HIH Casualty and General Ins. Ltd v Chase Manhattan Bank (HL 2003) 


� See ch. 6.4


� See note 64


� See Farnsworth (2): op.cit., pp 269-271 


� Parol evidence is admissible to resolve ambiguity, see E: Peel: op.cit., p 218, and US: see Udell v Cohen (N.Y.AD 1953), see also Farnsworth (2): op.cit., pp 312-319 on discussion of “restrictive” and “liberal” view to when parol evidence is allowed if the language is not ambiguous. In regards to standard terms this gesture seems needless, however 


� See e.g. Scott v Wawanesa Mutual Ins. Co (Can.SC 1989) and Farnsworth (2): op.cit., p 304


� Meaning “against the one bringing forth”, see Barron’s: op.cit.


� See Madsen: op.cit., pp 402-405 and Stolt: op.cit., pp 26-39


� See Peel: op.cit., p 245, Madsen: op.cit., p 404, Farnsworth (2): op.cit., pp 300-304


� A LD that has been accepted through a prior BOF, see ch. 6, may also be removed if in contrast to the overall purpose of the parties’ agreement,  see Madsen: op.cit., pp 414-415 (the “validity rule”)


� See Farnsworth (2): op.cit., pp 288-289 and UCC 2-719(2)


� See Bernitz: op.cit., p 52


� See Mads Andersen: Grundlæggende Aftaleret, 3rd ed. (2008), pp 326-331


� See Peel: op.cit., 254 and Bernitz: op.cit., p 48


� “Minimum rule”, see Madsen: op.cit., p 402 and U1980.361H


� Ibid: pp 416-454 


� Cf. E: UCTA § 11(4b) stating that reasonableness of the LD may depend on difficulties in finding insurance


� See Fontaine and De Ly: op.cit., p 394


� Cf. UCTA § 11(4b) stating that reasonableness of a limitation clause may depend on the fact that the obligor has difficulties finding insurance


� See Petersen: op.cit., p 145


� See ch. 5.2


� See DK: Petersen: op.cit., p 143, E: Canada SS Lines Ltd v The King (AC 1952) – “three stage test” for NCs, see L. Koffman and E. MacDonald: The Law of Contract, 6th ed. (2007), p 190, and see case in note 220 where Lord Hoffmann replies in regards to negligence that it is “a risk which the parties could reasonably have been expected to allocate”, see ibid, p 196, US: see Farnsworth (1): op.cit., p 620 note 26


� That is also the case even in situations, where a contracting party is liable only for negligence, see Peel: op.cit., pp 261-262


� “The seller is not liable…”, see example in Henschel: op.cit., p 9, may thus not encompass subcontractors and suppliers, but may encompass employees. Negligence of the employees is, however, not disclaimed unless expressly made. See to this e.g. Baker v Stewarts’ Inc. (Iowa.SC 1988) – not “apparent to the casual reader” that a LD also encompassed negligence of personnel, see Farnsworth: op.cit., p 618 


� See Petersen: op.cit., p 80 


� Ibid, p 79


� See ch. 4 and U1993.851H


� With limited ability of claiming an indemnity from the employee, see e.g. DK: Danish Law of Liability § 23(1)


� Meaning that a contract cannot, as a general rule, confer rights or impose obligations arising under it (non-enforceability) on any persons, except the parties to it, see Peel: op.cit., p 616


� As opposed to statutory based interpretation rules, as in e.g. Germany and France, see Madsen: op.cit., p 375 note 5 


� See ibid, p 375


� Ibid: pp 429-430 and Bernitz: op.cit., p 47 


� See Madsen: op.cit., pp 380-402


� See Bernitz: op.cit., p 52


� Ibid, pp 416-425


� Op.cit., p 131


� See e.g. U1975.788H – in which the High Court stated that it could not be assumed that a party would agree to only such rights, when the other party receives entitlements far better 


� Op.cit., p 89


� Op.cit., pp 28-29 


� Avtal och Tolkning (1960), pp 238-239


� Op.cit., p 71


� See i.a. Madsen: op.cit., p 378, Bernitz: op.cit., pp 53+88 and Viggo Hagstroem: Tidsskrift for rettsvitenskap 1996, pp 421-518


� Op.cit., pp 78-99 – “Negligence” and “The identification problem”


� See also Nrt1948.370 (Unanimous decision finding  it possible to disclaim Norwegian Law 3-21-2, which is similar to DL 3-19-2)    


� Op.cit., p 98


� See Gomard (1): op.cit., pp 235-236


� See note 17


� See Hagstroem: op.cit., p 475


� Especially in regards to contracts concerning mostly counseling, such as lawyers and accountants, cf. Ibid, p 466


� See U2005.2438H, and Nrt1994.626, U2006.632H – both only concerning limitation and not exclusion of liability


� Cf. Petersen: op.cit., p 134


� See ch. 6.4


� See e.g. case in note 222


� See Glyn v Margetson (AC 1893)


� See Peel: op.cit., p 245 and e.g. Houghton v Trafalgar Insurance (1954)  


� Ibid: p 245


� Ibid: p 246


� See e.g. The Olympic Brilliance (AC 1982)


� Peel: op.cit., p 245


� E.g. Peel, Mitchell and Lewison


� Op.cit., p 246


� See case note 222


� Peel: op.cit., p 246


� Mitchell: op.cit., p 4


� C. Staughton: How do the courts interpret commercial contracts?, p 304


� A “text”, however, may also be interpreted contextually using the contract as a whole ctr. literal way only interpreting the wordings of a single term, see Mitchell: op.cit., p 4


� E.g. Evans Ltd v Andrea Merzario Ltd (AC 1976) – LD inconsistent with the main purpose of the contract


� See Mitchell: op.cit., ch. 4


� Ibid, p 148


� See all five rules set up by Hoffmann in Lewison: op.cit., pp 1-3


� See additional critique in Lewison: op.cit., pp 3-5


� See Mitchell: op.cit., pp 93-123 


� Cf. Lord Denning’s dicta in the “Butler” case, see ch. 6.4 


� See Mitchell: op.cit., p 62


� See e.g. Ailsa Craig Fishing Co. Ltd v Malvern Fishing Co. Ltd (HL 1983)
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� Cf. Koffman and MacDonald: op.cit., p 207


� Op.cit., pp 71 and 85


� See Peel: op.cit., p 253 
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� See e.g. White v John Warwick (AC 1953)
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� See e.g. Frans Maas Ltd v Samsung Electronics Ltd (CC 2004)
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� Op.cit.(2), p 267
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� Ibid, p 304
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� Ibid, p 288


� See also R2C § 202(1)


� See Farnsworth (2): op.cit., p 305 


� E.g. Gray v Zürich Ins. Co. (Cal.2d 1966)


� See Farnsworth (2): op.cit., p 305


� See ch. 6.1.2


� See Farnsworth (2): op.cit., p 305 note 35


� Ibid, p 305
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� Op.cit., p 50


� Cf. R2C § 195 stating that a party may never exempt oneself from tort liability for harm caused intentionally or recklessly
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� Cf. Farnsworth: op.cit., pp 620-621
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