Mads R. Loewe
May 2002





U16183245

Takeover Defenses and the Legal Duties 

Of Target Companies Board of Directors

TABLE OF CONTENTS


I. Introduction
3


A. Why is there a Need for Takeover Defenses?
3


B. Premises/Assumptions
5


C. Outline
6

II. Takeover Defenses
6


A. Poison Pill Defense
7



1. The Put Plan
8



2. The Call Plan: Flip-In Pill and Flip-Over Pill and Combinations hereof
9



3. Dead-Hand and No-Hand Provisions
11


B. Classified or Staggered Boards
12


C. Repurchase of Shares
13


D. The “White Knight” Defense
14


E. Pac-Man Defense
15


F. Other Takeover Defenses
16

III. Fiduciary Duty and a Board’s Decision to Thwart Takeovers
17


A. Introduction to the Business Judgment Rule
17


B. Leading Cases from the Delaware Courts
19



1. Unocal and Proportionate Response to Hostile Takeover Bids
19



2. Revlon and the Decision to Sell the Company
21



3. Time-Warner and the Importance of Long-Term Strategies
22


C. The Board’s Legal Duties in Hostile Takeovers
23



1. Is the Company up for Sale?
23



2. The Unocal Test
24



3. The Directors’ Duty to Maximize Short-Term Value
24



4. “Just Say No” and Long-Term Strategies
25


D. State Anti-Takeover Statutes
28

IV. Conclusion
30

Bibliography
34

I. Introduction

A. Why is there a Need for Takeover Defenses?

The problem between the takeover defenses the board of directors of a target company can put into effect and their legal duties is an interesting and very contemporary problem. Mergers and acquisitions are a very important way for businesses to grow and to create value; and hostile takeovers are traditionally viewed as a way of replacing inefficient management and maximizing the value for shareholders of an under-valued company. However, history has also showed that hostile takeovers can be used to extract value of a company by coercing the shareholders into selling their shares at unfair low prices.  

Historically, takeover defenses blossomed during the 1980s and a large number of corporations now have them. Their origin can largely be explained as a reaction to the takeovers that started occurring in the beginning of the 1980s, where investors (also known as “corporate raiders” due to their hostility to the target company‘s management and their modus operandi) would buy all or a majority of the shares of the target company by making a front loaded, two-tier
 tender offer to the shareholders
. These would normally be structured as “Saturday Night Special” (meaning that the shareholders would normally only have a weekend or a couple of days to decide whether or not to sell their shares to the corporate raider), whereby the corporate raiders would normally be able to extract “undeserved” profits. The acquirer would profit either by splitting up the company by selling off its pieces
 and/or by the purchase of shares at below value (i.e. the coercion effect of front-loaded two-tier tender offers for instance). Takeover defenses became the reaction of target managements that viewed the hostile takeovers as splitting up healthy companies that had been in business for ages and cheating the current shareholders of the real value of their stock in the company. The defenses are thus from a historical point of view a way for a target company to protect itself from coercive tender offers that do not respect the real value of the company
.

From a practical point of view, it is extremely important to be aware of which takeover defenses can be implemented by the board, whether they need to be ratified by shareholders and whether the board can be forced to redeem them. 

From a theoretical point of view, the discussion is interesting because it is centered on the limits of the board’s power to make decisions that may be against shareholders' interests; and one must evaluate to which extent the board should serve the corporation’s interest separate from the shareholders’ interest. The possibility for target companies’ board of directors to defend themselves, and in some cases avoid takeovers, is thus often a dangerous tool to provide management with: If it is allowed to be used as management sees fit, the shareholders risk that management uses its takeover defenses as means to keep themselves in power without the purpose of maximizing neither the corporation’s nor the shareholders’ profit (i.e. the entrenchment effect). However, if management was never allowed to defend the corporation from hostile takeovers, the shareholders risk selling their shares at prices that do not reflect the actual value of the company. The acquiring company may then be able to acquire companies solely because shareholders are uninformed (i.e. not aware of the true value of the company) and unorganized in between themselves (i.e. collective action problems). It is the balance between these 2 extremes that this paper is intent on researching and establishing: If takeover defenses are allowed only to be used as intended, they would be a tool to defend shareholders and the target company and to assure that a target company would only be sold for a price reflective of its true value
.

B. Premises/Assumptions

Looking at a corporation as an entity, you can distinguish 2 separate groups with each their function and goals in a corporation. On one hand, you have the management, including the members of the board of directors, and on the other hand, the shareholders who represent the owners of the equity. In theory, these 2 groups work towards to common goal of maximizing profits for the corporation, which in turn should maximize the profits of both management and the shareholders: Management will be entitled to higher salaries and its members will be advaincing their careers, if the corporation does well, and the stock will be worth more for the shareholders due to both a higher value of the corporation as well as higher dividends.

This theory, however, is not always applicable to a (target) corporation subject to a takeover: Once a price for the shares of the target company has been offered, there often arises a discrepancy between what the management considers fair price and what shareholders consider a fair price for their stock. It is in that sense presupposed, that shareholders, who do not have and use the same information as management does, are more likely to sell at an unfair price because the shareholders are not able to accurately value their stock in the company. For the typical shareholder it would normally not be economically viable to spend the time and effort in gaining the same knowledge as the management of the company: The shareholder’s portfolio usually includes many other stocks and the investment in that particular stock is simply not large enough to justify spending the time required
. 

To understand the difference between in the management and the shareholders in evaluating takeover bids, it is important to realize what each invests and what risk each run. For the shareholders, the investment is the monies that they have invested in the corporation’s equity and their risk is the loss hereof. However, the usual investor chooses to diversify the risk that the corporation will go bankrupt or even just have a bad year, by investing in other non-related corporations. The shareholder’s total investment is thus protected against the risk particular to that corporation (i.e. unsystematic risk), since the shareholder’s total investment is not subject to the risk, but is spread out amongst different corporations with different and non-related risks. The management’s investment is an investment of their career, inasmuch as their jobs are completely relying on how well the corporation that they work for is doing. Since management cannot diversify their risk, like shareholders can, management will usually be more risk-adverse but also better informed about the corporation and its value
. 

It is therefore assumed in the discussion of the topic, that management firstly has better knowledge of the target company’s real value and secondly that management is likely to try to entrench itself in a hostile takeover situation, unless it has an incentive not to do so (e.g. legal duty or other economic incentive).

C. Outline

In order to get an overview of the efficiency and use of takeover defenses, it must be considered in which manners a board may react and which elements it is allowed to consider. It is essential first to specify and analyze which takeover defenses exist and to which degree they can be implemented without the involvement of the shareholders and whether they must be relinquished under certain circumstances. Secondly, the legal duties of the target companies’ board of directors must be compared to the possible takeover defenses in order to determine the relation with shareholder and corporate interests of the company. Last but certainly not least, state anti-takeover statutes will be analyzed and explained in order to ascertain which role they play in a hostile takeover.

II. Takeover Defenses

As aforementioned, the corporations (and their lawyers) have been very inventive in erecting defenses against either real or potential hostile acquirers. There exist a myriad of defenses, commonly known as “Shark Repellants”, such as “Poison Pills”, Stock Repurchase Plans, “White knight” etc. The most effective and thus also the most popular is the “poison pill” defense, which is often used in different variations against hostile takeovers. In 1997, over 1,800 public corporations in the United States had adopted a poison pill defense.

A. Poison Pill Defense

The poison pill, also known as a shareholder rights plan
, is used to prevent corporate raiders from gaining control by making it prohibitively expensive for the raider to accumulate enough shares in the target company to gain control over it. This is sought achieved in different ways, either by diluting the acquiring company’s interest in the target company or by allowing target shareholders to buy shares in the acquiring company at bargain prices
. The Delaware courts first approved the pill in its more basic form in the case of Moran v. Household International, Inc.
 

In the Moran case, Household International Inc. was sued by one of its own outside directors, Mr. Moran
, over the validity of the adoption of a “the Preferred Share Purchase Right Plan”.
 The Rights Plan set forth 2 triggering events: 1) the announcement of a tender offer for 30 % or more of the shares of the company and 2) the acquisition of 20 % or more of the company’s shares. If an announcement of a tender offer was made then, as set forth by the Rights Plan, the rights would be put into effect and would permit stockholders to purchase 1/100th of a share of new preferred stock for $ 100. This right would be redeemable by the board for 50 cents per right.
 The same would happen, if the second triggering event came into effect, except that the board could not redeem the right in that case. If the right has been triggered by either one of the two triggering events but is not exercised, and thereafter a merger or consolidation occurs, then the “rights holder” (i.e. shareholder of Household International, Inc.) can purchase $ 200 of common stock of the acquirer for $ 100.
 An important issue was whether this new form of takeover defense should be reviewed under the business judgment rule
. The court here stated that, just like in the Unocal case
, the directors had the burden of proof that they had acted in good faith, on an informed basis, and in the best interest of the company.
 It concluded that the directors had met the burden of proof along with showing that the Rights Plan was a reasonable response to the threat of two-tier tender offers and greenmail.
 The main issue in relation to this subject, however, was whether the adoption of the Rights Plan was within the scope of the Board’s powers and both the Chancery Court and the Supreme Court of Delaware found that it was and did not violate any statutes. In summary, the court found, contrary to the appellant Moran and the SEC in an amicus brief that: 1) the issuance of such a Rights Plan is authorized by the Delaware General Corporation Law (specifically 8 Del.C. §§ 151 (g) and 157); 2) the Rights plan does not prevent the shareholders from receiving hostile tender offers and acquirers from making hostile tender offers and; 3) the Rights Plan does not seriously restrict shareholders’ possibility of conducting proxy contest.

Since this case, the type of poison pills implemented by corporations has evolved into several variations. The 2 basic variations are the “Put Plan” and the “Call Plans”.

1. The Put Plan

Under a put plan, the shareholders are issued rights as dividend, which enables them “put” to the company their shares of common stock for a specified amount of cash, securities or a combination hereof (the plan will always specify the price of the right) after the occurrence of a triggering event, as it would be defined in the Rights Plan. The triggering event in a put plan will not, like in a call plan (e.g. the Moran case), only be defined to the acquisition or tender offer of a certain percentage of the target company’s stock, but rather the triggering event will be set to be the acquisition or tender offer of a certain percentage of the target company without the offer to buy the remaining percentage at a price equal to the price of right given to the shareholders. As with all other shareholder rights plans, the acquirer is excluded from exercising its rights according to the plan. This type of shareholder rights plan, however, never became as widespread as the call plan due to the legal problems they pose with restrictions of loan agreements
, redemption of stock and fraudulent conveyance issues.
 This is due to the fact that the rights permit the corporation to de facto loan money from its shareholders and to redeem shareholders at excessive prices. 

2. The Call Plan: Flip-In Pill and Flip-Over Pill and Combinations hereof

A call plan works much like a put plan: the shareholders (i.e. the holders of the rights) are issued the rights as dividend.
 However the typical call plan entitles the holder of the rights to buy stock at for example half price in certain situation(s). As with a put plan, the rights are authorized by the board of directors as dividend and can be redeemed in most cases by the board at a nominal price and only come into effect after being triggered by an event, such as it would be defined in the plan. The two basic variations of the call plan are call plans with a “flip-in” mechanism and call plans with a “flip-over” mechanism.

The most commonly issued poison pill is the “flip-in” pill, which gives the shareholders the right to buy an amount equivalent to the number of shares they already own of the company’s common stock at an extravagant price, that does not reflect the current value of the common stock.
 These rights do not trade separately unless a “triggering event” occurs. The triggering event will always be defined in the Rights Plan and was in the first case, the Moran case
, set to the acquisition of 20 % of the company’s stock by any single entity or an affiliated group of persons, or the announcement of a tender offer for 30 % of the company’s stock.
 The triggering of the event would, however, result in the rights flipping into a right to acquire a number of shares (equal to the number that the shareholder already owns) at a price that would only represent a fraction of the price (e.g. half price).
 

The “flip-over” poison pill is a shareholder rights plan, where the triggering event results in the right flipping over into a right to buy stock of the hostile acquirer, who triggered the event, at a low price (e.g. half price). The legal question of whether the hostile acquirer actually has an obligation to respect the rights as never been addressed by the courts and it has been supposed that, theoretically, the target board (whether or not it has been replaced) cannot enter into a merger agreement or a sale of assets agreement with the acquirer without putting such terms into the agreement.

Since poison pills make acquisitions prohibitively expensive, "in practice, pills are never triggered; rather, their existence forces would-be acquirers to negotiate with the board ...."
 Hence, the mere threat of activation provides the board of directors’ time to review the bid adequately, negotiate, search out other offers, or make a reasoned decision to stay its long-term course. In practice, first generation poison pills have not precluded hostile acquisitions. Bidders often succeeded because target directors included the redemption of the targets' pill in a takeover contest's negotiated settlement.
 However, one study has shown that firms with poison pills ultimately receive a control premium twenty percent higher than those without poison pills.
   

3. Dead-Hand and No-Hand Provisions

In the Moran case the plaintiff had put forth as one of the arguments against the implementation of the shareholder rights plan that it would effectively prohibit the shareholders from receiving tender offers. The court struck down that argument on several grounds: first, it referred to a recent hostile takeover
 where the acquirer had defeated a poison pill and acquired the target company; second, it noted that poison pills still allowed potential hostile acquirers to gain interest in the company at just below the defined triggering event; third, the court stated that an incumbent board may not arbitrarily reject an offer.
 Fourth, the court compared poison pills to other defensive mechanisms and noted that pills do "less harm to the value structure of the corporation than do the other mechanisms" and thus that the adoption of shareholder rights plan was within the authority of the board of directors.
 

As a consequence of this train of thought, hostile acquirers quickly hereafter moved the battle for control of companies to the boardroom: Bidders started combining a rather substantial purchase of shares in the target company
 with proxy fights. The hostile acquirer thus hoped to be able to use the proxy contest to remove the current board of directors and replace it with a board that was much more favorable to the hostile acquirer. The new board could then redeem the poison pill, allowing the acquisition to move forward at the bidder's price.
 The target companies’ response to this tactic was the amendment of the shareholder rights plan with a dead hand or no hand provision
: "dead-hand" provisions
 which require redemption of the poison pill to be approved by "continuing directors" (i.e., directors in office when the poison pill was adopted or directors who were elected with the support of such directors); and "no-hand" provisions
 which suspend, limit or eliminate the board's power to redeem the poison pill after a majority of the board has been replaced or simply just after a certain period of time. These provisions are designed to ensure that even successful proxy contests do not give hostile acquirers (and the directors they designate) the power to remove the corporation's poison pill.
 Since the Delaware courts have later ruled that both the dead-hand and no-hand provision are unlawful, their impact on future hostile takeovers and on the range of defenses available to target companies is undoubtedly going to be small.

B. Classified or Staggered Boards

Many companies have adopted classified or staggered boards to prevent bidders from replacing the board through proxy contests.
 These companies have charters that provide that only a specified portion of the entire board of directors is elected at one time (e.g. only one third of the directors are up for election at each annual meeting). The goal is to delay the hostile acquirer’s possibility of changing the board right after having gained a controlling interest in the company.
 The acquirer’s possibility of first acquiring a controlling interest in the company (or the maximum interest that the acquirer can have without triggering a poison pill) and then challenging the current management through proxy contest is thus delayed. For example, even if the acquirer can choose all of the directors that are being elected in a given year, he will still have to wait until the next annual shareholder meeting before gaining control of the company. If his interest in the company only allows him to choose for example one third of the members of the board that are up for election that given year then, everything else being constant, it will take him 5 years (i.e. 5 annual shareholder meetings) to insert the people favorable to his cause as members of the board of directors. 

Furthermore, charter provisions creating classified boards usually also contain a supermajority voting provision prohibiting a company from amending its bylaws without an affirmative vote of 80% of the shares outstanding.
 The creation of staggered boards also poses very little problems with directors’ liabilities for implementing takeovers defenses, since classified boards can only be created by amending the charter provisions, which in turn needs to be approved by a shareholder vote. On the other hand, it can turn out to be an ineffective defense since the hostile acquirer can change the charter if he has gained substantial control of the company or if the directors can be removed without cause and thus more directors are up for election at a given annual shareholder meeting than what the charter provides for. However, it remains a safe strategy to include such a charter provision, especially if it is coupled with a supermajority voting power requirement provision.

C. Repurchase of Shares

Another popular method of defending against hostile takeovers can only be put into effect once the hostile takeover has commenced is target company’s repurchase of shares. The repurchase of shares was first dealt with by the Delaware courts in the Unocal case.
 The court there approved the target company’s (i.e. Unocal Corp.) self-tender in competition with the hostile tender offer. The self-tender was made on the condition that the hostile acquirer would acquire a 49% interest in Unocal, at which point the self-tender put be put into effect in competition with the hostile tender offer but a price well above the hostile tender-offer’s price. The hostile acquirer was excluded from tendering its shares to Unocal. The strategy behind this self-tender was that its shareholders would not tender their shares to the hostile acquirer, since that they now knew that they could get a higher price for their shares if they waited and possibly tendered them to the target company Unocal. The consequences hereof was of course that the hostile acquirer did not acquire the enough shares in its tender-offer to gain control of Unocal – its shareholders were holding on to their shares in anticipation of the self-tender, which then never had to be put in effect.

As effective as the self-tender proved to be in the above case, it does have some limits: it can only be used if the target company can support the additional debt that the repurchase of shares is going to add to the company. If its debt ratio is already high, it will not be possible. For Unocal, the self-tender would have added over $ 6 billion in debt and they would have had to cut back on their expanding enterprise activities in order to be able to bear the extra financial bruden that it would entail for take such a debt in terms of their costs of capital expenses. On the other hand, the main goal of a self-tender will always be defeat the hostile tender-offer without the self-tender ever coming into effect. However, the target company must be able to show that it could bear the debt in order to defy a law suit.

D. The “White Knight” Defense

A company that finds itself being raided by a hostile acquirer has the possibility of finding a “white knight” to help it fend off the hostile acquirer. A “white knight” would be another company that could acquire the target company but to which management is more favorable towards than the hostile acquirer. For management to consider this option, it must already have determined that the company has de facto been put up for sale and will eventually be sold. In such a case, target management has been allowed to search for a white knight inasmuch as it has sparked an auction for the company.
 The search for a white knight and a lock-up agreement
 with a white knight may therefore be permissible, if it proves beneficial to the shareholders, such as those that induce a hostile acquirer to compete for control of the target company, while others might be harmful, if they effectively end the bidding process.
 

A “white knight” defense is therefore, unlike some of the other possible takeover defenses, only useful in enticing an auction for the company and securing the highest price for the shareholders, while it cannot be used to delay or prevent an acquisition.

E. Pac-Man Defense

Another takeover defense is for the target company to retaliate by making a tender offer for the company making the takeover attempt. This takeover defense is commonly known as the “Pac-Man” defense. The first and only case that deals with this defense is the Martin Marietta Corp. v. Bendix Corp.
 case, where the court upheld the "Pac-Man"
 defense as a valid defense to a takeover attempt. In Martin Marietta, Bendix made a tender offer for Martin Marietta. Martin Marietta responded by making a counter tender offer for Bendix by borrowing enormous amounts of money to finance the tender offer.
 The court held that Martin Marietta's directors had acted in a manner reasonably believed to be within the best interest of all shareholders.
 Martin Marietta's belief that its tender offer would best suit its needs, rather than Bendix',
 was held to be a valid reason for the counteroffer.

The use of this defense does, however, pose some drawbacks: First, it requires a great many unsecured assets or a large amount of free cash on hand or easily accessible. Second, a counteroffer waives the target's assertion of antitrust violation created by the merger, and implicitly signifies desirability by the target company’s board to merge, whether or not that was actually the case. Third, the defense does not prevent an acquisition from happening, but rather prevents the target company management from losing their jobs and control over the company. Fourth, the defense may not even attain that goal because, as in the Martin case, the target company will only prevail if it can get control of the hostile acquirer faster than the hostile acquirer can gain control of the target company. In the Martin case, the question of which company would gain control of the other first was ultimately decided by the difference in state laws on time delays in proxy contests.

F. Other Takeover Defenses

Other takeover defenses that a target company can consider when faced with the threat of a hostile acquirer are usually alternatives that are more or less effective, but have never become as widespread in use as for example the poison pill defense.
 Some of them are “Golden Parachutes”, “Crown Jewel” defense and spin-offs.

Golden parachutes are employment agreements providing for large severance payments to management in the event of a change in control, such as for example two times the manager’s normal yearly salary plus an immediate vesting of all stock options. Golden parachutes are considered a takeover defense because they make acquisitions more expensive for the acquirer, even though their effectiveness is very dubious considering their relatively low value in relation to the total price of an acquisition or even just to a proxy contest.

The crown jewel defense is, much like the white knight defense, a method of selling a part of the company or just the most valuable assets to a suitor that management has higher regard for than for the hostile acquirer. The defense therefore also has the same disadvantages, which means that the company must agree to sell of one or more of its valuable assets and thus regard the possibility of keeping the target company intact as impossible. 

The spin-off defense is likewise only a consideration that target management will make once it has realized that the target company has no possibility of surviving the hostile takeover attack intact and it thus trying to ward off the corporate raider by making the company less attractive
 (much like the repurchase of shares defense).

The many possible defenses that the target company’s management can put into place vary a lot in both effectiveness and costs for the company. As it will be shown under part III, the board of directors’ possibilities for implementing the defenses also varies, both in relation with their liability and fiduciary duty toward the shareholders and the state statutes.

III. Fiduciary Duty and a Board’s Decision to Thwart Takeovers

A. Introduction to the Business Judgment Rule

As a starting point, management’s liability is reviewed under the scrutiny of the “duty of care” principle
, which stated that a “corporate fiduciary is required to perform the functions of a director or officer (1) in good faith, (2) in a manner that he or she reasonably believes to be in the best interest of the corporation, and (3) with the care that an ordinary person would reasonably expected to exercise in a like position and under similar circumstances.”
 In order for courts to determine whether or not a corporate fiduciary, such as a member of the board of directors, have fulfilled all three conditions, the courts have reviewed corporate governance under the business judgment rule. According to the business judgment rule, a director cannot be held liable for corporate loss, if she is independent and disinterested, unless the facts are such that no person could possibly authorize such a transaction if she were attempting in good faith to meet her duty. This rule is also refers sometimes to the allocation of evidentiary burdens in a court challenge to directors’ or officers’ actions:
 The business judgment rule is often presumed to imply that the corporate fiduciary in question as exercised both good faith and informed judgment, unless that presumption is overcome by contrary evidence from the plaintiff. The business judgment rule, however, imposes a restrictive standard of judicial review by not allowing the judges and juries to decide in hindsight whether a reasonable person would have acted in the same way, without modifying the substantive standard of director conduct. The core of the rule is thus that it permits courts to “announce a reasonable standard of care for directors but to apply a liability penalty” only when there is an extreme deviation from ideal conduct.
 
The first case, where the business judgment rule was introduced was the case Smith v. Van Gorkom,
 in which the directors (both inside- and outside) were sued by the company’s (Trans Union Corp.) shareholders in connection with the sale of the company in a leveraged buy-out.
 The shareholders sued the directors stating that the directors should be held liable for agreeing to a price per share that was not based on any calculations or financial analysts’ opinion but was more or less picked out of the blue:
 First, one of the insider directors (Van Gorkom) negotiated with the purchaser on his own without informing the board of directors or getting their approval beforehand. He further suggested a price per share that was not supported by any financial analysis and never submitted any documentation for the proposed price to the board. The board accepted the merger proposal after hearing a short presentation by Van Gorkom and without seeing the merger agreement that would be signed as part of the merger. The Chief Financial Officer gave only a short explanation for his evaluation of the company and presented no material to document his finding. The board of directors finally also chose to approve the merger proposal without inviting their outside financial counsel to give their opinion.
 In the Supreme Court of Delaware’s opinion, it states that since that there are no allegations of fraud, bad, faith, or self-dealing or proof thereof, the directors are presumed to have reached their decision in good faith.
 Further, in evaluating the directors decision to accept the merger proposal on the grounds that it did, the court states that it can only answer the question by determining if the directors reached an informed business judgment and if they did not, whether their subsequent actions cured “any infirmity in their actions taken” when accepting the first merger proposal.
 Based on the circumstances on the case, the court found that the directors did not make an informed business judgment on the time of the acceptance of the merger proposal, since that the information on which they relied was inaccurate and clearly insufficient. The court further found that the directors did not remedy these faults in their business judgment
 later and the case was remanded to determine if there was a duty of care violation.

The business judgment rule is thus the presumption with which the courts approach a suit against the directors. And as it will be shown, in relation to takeover defenses this is also how the directors’ actions will be reviewed.  

B. Leading Cases from the Delaware Courts

The Van Gorkom case set the standard of review, but only later cases showed how the business judgment rule should be applied to directors’ actions in implementing and effectuating hostile takeover defenses. The following cases all deal with takeover defenses and the directors’ liability in that connection and show the sort of review the takeover defenses are subject to and what actions directors should take in order to survive the business judgment rule review.

1. Unocal and Proportionate Response to Hostile Takeover Bids

The first case that was decided shortly after the Van Gorkom case was Unocal,
 where the court developed the enhanced degree of judicial scrutiny. The court believed that a board's decision to defend against a hostile takeover should not receive the full protection of the business judgment rule and the concomitant presumption of validity unless the board first proved that it reasonably believed that the hostile takeover bid posed "a danger to corporate policy and effectiveness."
 The directors could satisfy this burden by a showing of "good faith and reasonable investigation." Second, the directors had to prove that the defensive measures were reasonable in relation to the threat posed.
 The court explained that only after demonstrating both prongs of this test would the board receive the protection of the business judgment rule. In the case, Mesa Petroleum Inc. sued claiming that Unocal’s self-tender was a breach of fiduciary duty because it discriminates against Mesa, since according to the self-tender Mesa was excluded from participating and selling its shares back to Unocal. The court, however, rejected this argument and found that Unocal’s board’s actions shall be reviewed under the business judgment rule standard if it could show that Mesa’s takeover offer posed a reasonable threat to corporate policy and that the self-tender was a proportional response to the threat that Mesa posed.
 Here the board was in part also helped by Mesa’s prior behavior of greenmail, but it still had to show that the tender-offer posed a threat to Unocal and that the self-tender with the exclusion of Mesa was a reasonable reaction. The directors argued that their financial advisor’s opinion showed that the Unocal stock was worth more than what Mesa was offering but that the shareholders would still tender their shares because they did not have sufficient information about the company to realize that the stock was more valuable. Further the directors argued that the response was proportionate, because it was necessary to defeat the tender-offer and that exclusion of Mesa from participating was necessary for the takeover defense to have the intended effect.
 In evaluating Unocal’s defense, the court also noted that it could only be viewed as a proportional response, if it was not “preclusive”, meaning that the self-tender may not make Unocal takeover proof, but the self-tender must only defeat Mesa’s bid.
 The takeover defenses that are especially relevant to these considerations are the poison pills, which may make the company very close to takeover-proof, as well as the crown jewel defense and spin-off actions, which may make the company worth less much and may also be viewed as means of maximizing the corporations short-term value and thus accepting the final sale of the company and thus the directors liabilities end up in Revlonland.

2. Revlon and the Decision to Sell the Company

The Revlon
 case which shortly followed the Unocal case helped further define Unocal and the business judgment rule review.  In the case, Revlon was the victim of a hostile takeover offer and the Revlon board defended the company by implementing a poison pill and exchanging 20% of stock for debt.
 The hostile acquirer responded though by increasing its offer whilst Revlon initiated negotiations with a “white knight” and offered in that connection to redeem pill and waive independent director provision covenant in the notes. The hostile acquirer responded by raising its price and did thus put the directors in the position of trying to defend their rejection of an offer that was getting better – even better than the offer that was being negotiated with the white knight. The Revlon board however tried to protect the deal by entering into a lock-up agreement with the white knight. The potential hostile acquirer responded by raising the price yet again and suing the board for breach of their fiduciary duty.
 The court here held that the standard of review set forth in Unocal is not appropriate here: Once Revlon’s board decided that it should sell the corporation to the white knight and in consequence hereof leading to the break-up of Revlon, then its options (and obligations) changed from defending against the hostile acquirer to only trying to auction Revlon to the highest bidder in order to maximize shareholder value. The court concluded that the lock-up was therefore not an appropriate action for Revlon, as it effectively ended auction here and Revlon got little in exchange for lock-up. The lock-up violated Revlon’s duty to auction itself off to the highest bidder since obtaining the highest price for the benefit of the shareholders should have been the main concern guiding the directors’ actions. Thus, the Revlon board could not make the requisite showing of good faith by preferring the noteholders and ignoring its duty of loyalty to the shareholders. The rights of the former already were fixed by contract. The noteholders required no further protection, and when the Revlon board entered into an auction-ending lock-up agreement with the white knight on the basis of impermissible considerations at the expense of the shareholders, the directors breached their primary duty of loyalty.
 In applying the enhanced scrutiny of Unocal, the court concluded that "nothing remained for Revlon to legitimately protect, and no rationally related benefit thereby accrued to the stockholders."

3. Time-Warner and the Importance of Long-Term Strategies

The third case that is important to takeover defenses and directors liability and to some extent also modified Revlon was the Time-Warner case.
 The then separate companies of Time Inc. and Warner Bros. had entered into a friendly merger agreement, where Warner would be acquiring Time Inc. and where much of both managements would keep their jobs for a certain period of time. Two weeks before the shareholders of Time Inc. were to vote on the merger, Paramount makes a tender-offer for their shares at a price at a large premium above both market price and the price agreed upon in the merger with Warner Bros.
 In defense of the planned merger with Warner Bros., Time responded by changing the merger structure and offering to buy Warner Bros. However, in order for Time Inc. to be able to do that it had to borrow $10 billion. Paramount responded by increasing its offer again and suing Time Inc. for violation of its Revlon duties. The Supreme Court of Delaware found here that there was no decision to break-up or sell Time Inc. and that Revlon had thus not been triggered.
 In the courts view, Time Inc. was protecting it long-term strategy that it had developed, and thus the Unocal standard applied here; and according to the Unocal review, Time Inc. response was proportionate and did not preclude it from takeovers in general, only from Paramount’s bid.
 The holding is thus viewed to add to the Revlon case that Revlon is only triggered if either the company starts an active bidding process for itself or if becomes clear that the company will not survive a hostile takeover bid and decided to sell the company instead.

With these three cases, the Delaware courts had defined the standard of review for directors’ decision to defend against hostile takeover bids and what elements that directors had to take into account when making their decisions.

C. The Board’s Legal Duties in Hostile Takeovers

1. Is the Company up for Sale?

The first point of reference for directors when contemplating takeover defenses should thus be the Van Gorkom standard: any all decisions should be made on an informed basis and in good faith by independent and disinterested directors. In relation to the Van Gorkom case, this means that the directors must firstly evaluate the hostile tender-offer before considering any possible takeover defenses.
 The directors must make an informed decision about the price and conditions of the tender-offer, both concerning whether the company is at all up for sale and whether the price represents a fair value.
 Directors are obliged to make an informed, deliberate judgment, in good faith, that merger terms, including the price, are fair which usually entails also having the offer evaluated by a financial advisor. They are also obliged to entirely disclose all material facts concerning the merger, so that the shareholders are able to make an informed decision whether to accept the tender offer price or to seek judicial remedies such as appraisal or an injunction.
 On that basis, it is up for the target company’s board of directors to make the decision of which steps should henceforth be taken: will the board seek to defend against the takeover or must they take whatever steps necessary to maximize shareholder value in an auction? The directors’ possibilities and liability for any steps taken depend on the elements present. The most important element is whether the company stands a chance to survive or whether it is now conclusively up for sale – or in other words whether the Unocal or the Revlon standard applies.

2. The Unocal Test

The essence of the Unocal test is the introduction of the enhanced scrutiny test for any defensive measures implemented by a target company. The court stated that a board of directors' decision to defend against a hostile takeover should not receive the full protection of the business judgment rule (and thus also the presumption of validity of their actions) unless the directors first proved that it reasonably believed that the hostile takeover bid posed "a danger to corporate policy and effectiveness."
 Additionally, Unocal expanded the first prong
 beyond the context of coercive two-tier tender offers, by also including that other kinds of threats could threaten corporate policy and effectiveness and thus satisfy the first prong.
 Even though Unocal seems to be a compromise between the traditional application of the business judgment rule and the intrinsic fairness test, a variety of defensive tactics have since been upheld under the Unocal test, and only a few failed.

3. The Directors’ Duty to Maximize Short-Term Value

In the context of an entire company sale, and in the absence of a majority shareholder, directors must focus on one primary objective: to secure the transaction offering the best value reasonably available for all stockholders. In pursuing that objective, the directors must be especially diligent
 and they must exercise their fiduciary duties to further that end.
 Those methods may include conducting an auction, canvassing the market, etc.
 The Revlon case is a good example of what the board of directors can do, inasmuch as the court sanctioned that the board did not try to encourage the auction and did not canvas the market, but rather discouraged other potential bidders by entering into a lock-up agreement with a white knight and by also agreeing to a no-shop provision and a cancellation fee
, thus effectively ending the auction. The application of the Unocal enhanced scrutiny test in these situations was modified with Revlon with the recognition that when a company is for sale, the first prong, a danger to corporate long-term plans and policies and effectiveness, becomes moot. Therefore, the first prong of Unocal is modified to enforce the board's new duty of shareholder value maximization.
 Consequently, the board must prove that any defensive action is reasonably designed to enhance short-term shareholder value. The failure of the modified Unocal test shifts the standard of review to the strictest level, namely, the intrinsic fairness test.
 The board must – in becoming auctioneers instead of defenders of the “corporate bastion”
 - be active and stimulate competitive bidding and not lay barriers to the process. Additionally, the board must deal fairly with competing bidders, although not necessarily equally if unequal treatment can, in some manner, further maximize stockholder value.

A target company’s board of director is also likely to be faced with the situation that there has been made a tender-offer for the company, but that the directors do not wish to sell the company but maximize shareholder value through other means, such as continuing with the company’s long-term plans and policies. The courts have recognized this legitimate consideration that, while the board’s main objective should be to maximize shareholder value, it is not always best achieved by selling off the company.

4. “Just Say No” and Long-Term Strategies

It is presumed that a target company’s board should also be authorized to "just say no" to offers, both in order to run an effective auction and to defeat inadequate bids, but also to protect both shareholders and other constituencies in special circumstances.
 The necessity of having an exception allowing the target company to flat out refuse a tender offer is best illustrated by the case Polaroid II. In the case, Polaroid was in the midst of a lengthy patent litigation against Kodak, and the court agreed that the shareholders could not possibly accurately value the chances of success of the litigation or the value of an eventual judgment. The court also found in the case that the very high debt that the hostile acquirer would incur as a result of the takeover would force Polaroid to settle its litigation with Kodak too quickly and too cheaply.
 The court therefore held that the hostile tender offer was coercive for the shareholders of Polaroid both due to shareholders inability to accurately value the company and due to the hostile acquirer’s financial structure was very complicated and not properly disclosed to the shareholders. The board of directors could therefore “just say no”. 

Other circumstances which also entitles the board to “just say no” is if the highly leveraged offer presented a threat to non-shareholder constituencies and to the corporation itself, in the form of damage to its long-term plans and policies. The precedent was set in the above mentioned Time-Warner case where the court held that Time, Inc.’s arguments that its long-term strategy could not be maintained if it allowed the Paramount takeover, since the synergy effects of a merger with Warner Bros. was not present with Paramount.
 Time, Inc. was thus not conclusively up for sale and it could still choose to “just say no” based on its long-term plans, i.e. to defend itself against a threat to the corporation and its non-shareholder constituencies. 

As these cases suggest, there has to be special circumstances present in order for the target company to be able to flat out refuse a tender offer. However, it is very important be aware that the Time scenario seems to give the target company much leverage in deciding what it can consider its long-term plans and policies. Especially since in the case, the argument was that a merger with the motion picture company Warner Bros. would help Time in achieving its long-term plans of growth within the television (and other medias) and news reporting area etc., whilst a merger with another motion picture company (Paramount Communications, Inc.) would not allow the same synergy effects for Time. But however thin Time’s argument seems, the fact that the court accepted it can be interpreted to show that the court will not replace the target company’s business judgment with its own. Other special circumstances that have been cited as allowing the directors to just say no are for instance a discovery by the hostile acquirer of non-public information that management has initiated changes in firm structure or activities that will increase its value but has not yet effectuated those changes,
 or where management learns that the hostile acquirer intends to "loot" the target.
 However all of these special circumstances that would allow the target company to “just say no” would fall into one of the three categories of threats under the Unocal standard listed by the court in the Time-Warner case:

"(i) opportunity loss ... [through which] a hostile offer might deprive target shareholders of the opportunity to select a superior alternative offered by target management ...; (ii) structural coercion, ... the risk that disparate treatment of non-tendering shareholders might distort shareholders' tender decisions; and ... (iii) substantive coercion, ... the risk that shareholders will mistakenly accept an underpriced offer because they disbelieve management's representations of intrinsic value."

The court in Time-Warner also pointed out in that respect that the Revlon duties are only triggered in two situations: (1) when the target company “initiates an active bidding process seeking to sell itself or to effect a business reorganization involving a clear break-up of the company.”
; (2) when "in response to a bidder's offer, a target abandons its long-term strategy and seeks an alternative transaction involving the break-up of the company."
 And as the court further stated that it was settles law in Delaware that defensive measures are reviewed under the Unocal test
, the question of whether the crown jewel defense and the spin-off defense equals a break of the company seems to be settled. However, these defenses can easily entail the break-up of the company inasmuch as they remove valuable assets of the company and thus also change - or maybe even eliminate – the long-term plans and policies of the company; and certain defensive devices alone, such as no-shop clauses, termination fees, stock options and other defenses, cannot trigger the Revlon duties unless the transaction of which they are a part falls within the two afore-mentioned situation in which Revlon applies. Finally, in satisfying the second prong of Unocal, defensive steps taken to preserve preexisting long-term plans and policies will be considered reasonable in relation to the threat posed if the steps do not make a future takeover attempt impossible or the break-up of the corporation inevitable. In Paramount Communications, Inc. v. QVC Network, Inc.
the court thus found that the Paramount Board, albeit unintentionally, had "initiated an active bidding process seeking to sell itself by agreeing to sell control of the corporation to Viacom in circumstances where another potential acquirer was equally interested in being a bidder."
 In its holding it states there need not be a break-up, when there effectively was a sale of control of the company.
 The factor of control is thus also an element, which directors need to consider in a bidding process, since a change of control entails that the company can no longer continue its long-term strategies and that directors' liability will be judged according to the Revlon test.

D. State Anti-Takeover Statutes

In addition to case law, many states have enacted statutes designed to deal with takeovers. These statutes generally assist management's attempt to defend the company by making takeovers in the state more difficult. Some states attempt to protect local interests because of concerns that if a company is taken over, it may move its headquarters and facilities elsewhere. There are many types of state statutes and they are often effective.
 

The first of such statutes generally sought to impose affirmative obligations and limitations on a tender offeror.
 For example, the Illinois legislation imposed a 20-day precommencement period before a tender offeror could proceed with a tender offer.
 In Edgar v. MITE Corp.,
 however, the U.S. Supreme Court determined that the Williams Act preempted the Illinois statute. The plurality opinion reasoned that any state legislation that would upset the congressionally mandated balance between management and a tender offeror was impermissible. In response to this setback, proponents of anti-takeover legislation successfully lobbied for a new generation of anti-takeover statutes. The Supreme Court has upheld these statutes even though they can impose very formidable barriers to hostile acquisitions. For example, the Indiana statute, which was upheld in CTS Corp. v. Dynamics Corp. of America
, provides that a shareholder acquiring "control shares" can vote those shares only after the approval of disinterested directors or disinterested shareholders.
 Moreover, the corporation is given the option to redeem the shares if the disinterested shareholders do not restore voting rights. This type of statute is known as a control share provision, and Indiana is not alone in enacting such legislation.
 The board of directors is thus given a better bargaining position towards potential hostile acquirers and also a built-in defense mechanism (when incorporating a company in the given state), since that it can legally protect itself against hostile acquirers without the same review by the courts as under the Unocal or Revlon tests.

Yet another type of state statute acts to prohibit a corporation from entering into a business combination with any shareholder owning more than a specified minimum number of shares without approval by disinterested directors or shareholders, or compliance with other requirements. Delaware has such an anti-takeover statute, commonly referred to as Section 203.
 The statute provides that any person acquiring 15% or more of a company's voting stock becomes an "interested shareholder" who may not engage in any business combination, including a merger, involving that company for three years, absent approval from the board of directors or two-thirds of the outstanding voting stock not owned by the interested shareholder. Corporations may however opt out of the statute.
 Such limitations on business combinations affect tender offers by making it impossible for acquirers to effect a squeeze-out merger or other reorganization that would be necessary for the acquirer to gain total control over the target. Thus in view of hostile takeover defenses and directors’ liability, these state anti-takeover statutes provide the target company with additional legal defense weapons. The existence of these statutes and their effect on a hostile takeover situation should therefore always be considered because they can further refine the takeover defenses that would be necessary to prevent a hostile acquirer from succeeding in a takeover.

IV. Conclusion

As a starting point in reaching a conclusion, it can be said that the statutory duties and common law fiduciary responsibilities that directors of a (Delaware) company are required to discharge depend upon the specific context that gives occasion to the board's exercise of its business judgment. However, the courts have decided that business decisions made by the boarding connection with the management of the company will not be challenged, provided that management has acted in good faith and on an informed basis with respect to the effect of the decision on the company and its shareholders. The business judgment rule operates as both a procedural guide for litigants and a substantive rule of law
. Procedurally, the initial burden is on the shareholder plaintiff to rebut the presumption of the business judgment rule. To meet that burden, the shareholder plaintiff must effectively provide evidence that the defendant board of directors, in reaching its challenged decision, breached any one of its “triad of fiduciary duties: loyalty, good faith, or due care.”
 Substantively, if the shareholder plaintiff fails to meet that evidentiary burden, the business judgment rule attaches and operates to protect the individual director-defendants from personal liability for making the board decision at issue
. Further, it is important to distinguish between the standard for Revlon break-ups compared to Unocal situation and why the courts to not apply the same test.  One could argue that long term claims by board only matter if shareholders will be around to receive those long term gains; and for break-ups and cash out mergers the shareholders are not there in the long term. Thus, in those situations there is no particular reason to give deference to board’s long term goals and the board of directors should focus only on short-term value and that is what Revlon appears to do. When shareholders will be around to receive long-term gains then it also makes more sense to allow the board of directors to take the long-term strategies into consideration, and this is what Unocal tends to do. Whenever a board of directors is deciding whether to approve a proposed "all shares" tender offer that is to be followed by a cash-out merger, the decision constitutes a final-stage transaction for all shareholders. Consequently, the time frame for the board's analysis is immediate value maximization for all shareholders
.

A target company’s board of directors can consider different takeover defenses either as a response to a present threat or as a preventive measure in anticipation of future potential hostile acquirers. The most popular and elaborate, the poison pill defense, is a great weapon in defending a corporation, but also has built-in limits. Their greatest asset is the ease with which it can be adopted by the board without shareholder involvement and the severe economical effects it can have on a potential hostile acquirer. As the court’s holding in the Quickturn case shows, however, the poison pill defense is only an accepted defense inasmuch as it does not preclude takeovers and as it does not deprive the board of its fundamental duty and right of managing the company. Dead-hand and no-hand provision should therefore not be considered by the board as effective solutions to a hostile acquirer, since the courts are likely to find it illegal. In relation with the Revlon case, it can be said that the board has also a duty to redeem the pill in a situation where the company is de facto up for sale – either intentionally like in the Revlon case or unintentionally like in Paramount v. QVC. Board decisions about whether to redeem the pill are subject to fiduciary duty analysis. Another benefit of the pill is that the board can also choose to redeem it in order to advance the interest of the shareholders and in cases where a “more suitable” acquirer presents itself for often trivial consideration. This redemption right ensures that the company’s directors retain the power to sell the corporation, free from the debilitating effects of the rights, should they elect to do so, even though the board has a fiduciary duty to act in the best interest of the corporation and its shareholders. In situations where the board is become “auctioneers”
, the directors are under a duty not give any favors (e.g. lock-ups, cancellation fees etc.) without receiving something substantial in return that benefit shareholders, which means that the board must use all its bargaining power and must not be partial to a certain party if it does not maximize shareholder value.
One big effect of the use of poison pills has been that things have instead been put into the proxy contest arena to be determined. Target companies’ reaction of further implementing staggered boards and supermajority voting requirements has taken its toll on the ease of which a hostile acquirer can gain control, but has not been shown to actually preclude the company from hostile takeovers. A staggered board provision and supermajority voting requirements can, however, has to be subject to a shareholder vote and thus cannot be used as a quick reaction to a present takeover threat. The target company should consider these defenses well in advance of any real threat in order to be best prepared.

As the Time-Warner case showed, the board’s need to consider long-term strategies can turn out to be just as important and valuable in defending against hostile takeovers as the defenses themselves. The adoption of its long-term strategies and the company’s pursuit of fulfilling these can help the company steer clear of hostile takeovers by firstly having a long-term strategy that satisfies its growth potential and its optimal debt ratio (thus making it less vulnerable and attractive for a leveraged buy-out) and secondly can allow it to “just say no” like in the Polaroid case and the Time-Warner case.

The conclusion that can thus be reached is that the takeover defenses and to some extent also state anti-takeover statutes help protect companies from hostile takeovers – or rather from coercive tender-offers that do not reflect the fair value of the equity. Even though the risk exists, takeover defenses do not generally allow management to entrench itself, but are mostly a mean of which to maximize shareholder value. This will usually be effected by the takeover defenses actually becoming bargaining chips in order for the company to secure the highest bid for its stock. However, this statement also entails that a board of directors in considering takeover defenses and its liabilities in refusing tender-offers must evaluate how the company’s long-term plans and policies match the goal of the takeover defenses, as these in the end will permit the company to “just say no”. 
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� Moran v. Household International, Inc., 490 A.2d 1059, aff'd, Del. Supr., 500 A.2d 1346 (1985).
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� Moran , 490 A.2d 1059, 1061.


� Moran, 500 A.2d 1346, 1349.


� This mechanism is usually called a “flip-over”, as it will later be explained under II.A.2.


� The content of the Business Judgment Rule had then just recently been reviewed by the Delaware Supreme Court in the case Unocal Corp. v. Mesa Petroleum Co., Del. Supr., 493 A.2d 946 (1985), which will be discussed in III.A.1 and III.B.2.


� Unocal Corp., 493 A.2d 946.


� See Aronson v. Lewis, Del. Supr., 473 A.2d 805, 812 (1984).


� Greenmail is when an acquirer buys up shares of a company and threatens doing a tender offer in order to negotiate an agreement with the target company for a buy back of the acquirer’s shares in the company at an above market price. See Allen & Kraakman, supra n. 1, 12-25.


� Dale A. Oesterle, The Law of Mergers and Acquisition, 308 (West Group Publishing, 1999).


� Loan agreements are always subject to state regulation and thus have to comply with certain rules. Due to the Rights being issued as stock dividend, the plan is not set out to be a loan agreement or to conform to the state statutes (e.g. UCC).


� Dale A. Oesterle, supra n. 19, 310 note 3.


� Peter V. Letsou, Thirteen Annual Corporation Law Symposium: Contemporary Issues in the Law of Business Organizations: Are Dead Hand (and No Hand) Poison Pills Really Dead?, 68 U. Cin. L. Rev. 1101 (summer 2001).


� See Allen & Kraakman, supra n. 1, 13-19. The right as such does not seem to actually represent any value, since, on its terms, it gives the shareholders the right to buy one of the corporation’s securities in the future for an extravagant price (e.g. 1/100th of a share of common stock at 50$ when the common stock is trading at 75$ a share). However, it has been somewhat successfully argued that the rights do represent an actual value, because the right represents the true hidden long term value of the company.


� Moran, 500 A.2d 1346, 1348.


� See Allen and Kraakman, supra n. 1, 13-20. The standard limit of the percentage of shares has over time fallen, so that modern poison pills have triggering events set somewhere between 10 and 20 % acquisition of the common stock of the company.


� For the flip-in pill to be effective and not just increase the number of shares of all the shareholders, and thus not reducing the interest owned in the target company by the hostile acquirer, the shareholder rights plan always state that the rights held by any triggering person will be canceled upon the triggering event.


� Allen and Kraakman, supra n. 1, 13-20.


� Patrick S. McGurn, Investor Resp. Res. Ctr., Corp. Governance Serv., 1996 Background Report C: Poison Pills 1, 7 (1996).


� See Lese, supra n. 4, at 2182 (noting that incumbent directors are willing to redeem the target's rights plan as part of the negotiated resolution).


� Control of a firm has value. When control of the firm is at issue, the price of the stock will increase by the value the bidder places on control of the firm. This "control premium" is traded only in the price of the stock when an acquisition is at hand. When control of the firm is not at issue, the control premium is not reflected in the target's stock price. However, "the control premium is not lost to the corporation or its long-term shareholders, [rather] it remains a corporate asset" to be traded the next time a firm seeks to acquire control. See Donald G. Margotta, Takeover Premiums: With and Without Shareholder Rights Plans, 353 the Georgeson Report 1, 6 (4th Quarter, 1988).


� Moran, 500 A.2d at 1354.


� Id.
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� The strategy was that the acquirer should acquire as large an interest that he could without triggering the poison pill. If for example, the triggering event was defined as the acquisition of 30% of the company’s stock, then the acquirer should buy up to 29.9% of the stock.


� See, e.g., AMP Inc. v. AlliedSignal, Inc., No. CIV.A.98-4405, 98-4058, 98-4109, 1998 WL 778348, (E.D. Pa. Oct. 8, 1998) (noting that AlliedSignal's plan was to have shareholders elect new board members friendly to AlliedSignal with the express purpose of dismantling AMP's shareholder rights plan).


� Mark Klock, 2001 Columbia Business Law Review 67 (2001).


� The Dead-Hand provision was first examined by the Delaware courts in Carmody v. Toll Brothers, Inc., 723 A.2d 1180 (Del. Ch. 1998), where it found that  the dead-hand provision restricted the powers of future boards of directors to redeem the poison pill, in violation of Del. G.C.L. § 141(a)'s mandate that the corporation be managed by (or under the direction of) a board of directors, and that the Dead-Hand provision constituted a breach of the board's fiduciary duties to the shareholders.


� The No Hand provision was first examined by the Delaware courts in Quickturn Design Sys. v. Shapiro, 721 A.2d 1281  (Del. 1998) where it found that holding that the no-hand provision unlawfully circumscribed the power of a future board of  directors to manage the company under Del. G.C.L. § 141(a) by preventing at least some future boards of directors from negotiating a sale of the company.


� Peter V. Letsou, supra n. 22, 1101.


� Id.. Peter V. Letsou raises several grounds on which it can be argued that the Delaware courts have not completely ruled out the use and validity of Dead-Hand and No-Hand provision, but has rather narrowed their effects.


� See Del. Gen. Corp. Law § 141 (d)


� See Stephen Tobey, Investor Responsibility Research Ctr., Corporate Governance Serv. 1996 Background Report: Classified Boards 1-2 (1996) (noting that as of 1995, more than 900 companies, or approximately 60% of the 1,500 companies tracked by the Investor Responsibility Research Center, had classified boards).


� See Neil C. Rifkind, Note: Should Uninformed Shareholders be a Threat Justifying, Defensive Action by Target Directors in Delaware?: “Just Say No” Ater Moore v. Wallace, Boston University Law Review, 78 B.U.L. Rev. 105 (February, 1998).


� Supermajority voting power requirement provision can be set to e.g. 80% of outstanding stock. See Emerald Partners v. Berlin, 787 A.2d 85 (Del. 2001).


� Unocal Corp., 493 A.2d 946.


� Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., Del. Supr., 506 A.2d 173 (1986).


� A lock-up agreement is the agreement between the target company and the white knight (i.e. the acquirer) for the sale of the target company’s, for example, most valuable assets at a discount price if the merger does not succeed. Other agreements that have been sanctioned by the Delaware courts include “no-shop” clauses.


� Revlon, 506 A.2d 173, 180.


� Martin Marietta Corp. v. Bendix Corp., 549 F. Supp. 623 (D. Md. 1982).


� For a discussion of Martin Marietta, see also Greene & Junewicz, & Junewicz, A Reappraisal of Current Regulation of Mergers and Acquisitions, 132 U. PA. L. REV. 647, 682, 700-06 (1984), at 700 n.262.


� Martin Marietta, 549 F. Supp. at 625. See Greene & Junewicz, supra n. 50, at 700-01


� Bendix was a shareholder in Martin Marietta, and therefore, Martin Marietta's decision to make a counteroffer had to take account of both Bendix' and Martin Marietta's shareholders' interests. Martin Marietta, 549 F. Supp. at 633.


� Id.


� Id.


� Other defenses also exist (e.g. “Vitamin Pill” and “People Poison Pill”), but have never gained any notable success in defending against hostile takeovers and will thus not be further discussed.


� Also known as the “scorched earth” defense, which may vary from selling off (i.e. liquidating) the whole company or just a part of it.


� See Neil C. Rifkind, supra n. 43, at 108.


� Grace Bros. v. UniHolding Corp., Del. Ch., LEXIS 101.


� Del. Code Ann. tit. 8 Del.C. § 251(b).


� American Law Institute’s Corporate Governance Project § 4.01 (1994).


� Gagliardi v. TriFoods International Inc., 683 A.2d 1049 (Del. Ch. 1996).


� See Allen & Kraakman; supra note 1, 8-13.


� Smith v. Van Gorkom, Del. Supr., 488 A.2d 858 (1985).


� Id. at 870.


� Id. The shareprice of $ 55 represented a $ 17 premium over the highest price that the share had traded for. However, the price of $ 55 was based on the Chief Financial Officer’s “very brief bit of work”.


� Id.


� Id. Citing Allaun v. Consolidated Oil Co., Del. Ch., 147 A. 257 (1929).


� Van Gorkom, 488 A.2d 858, 873.


� Id., 875. The directors had argued that even if their acceptance of the merger proposal was found to be uninformed, that the allowed auction period which later followed cured any and all flaws of their decision, since it allowed other companies to compete for the company with the offering of a higher price per share. The court rejected the argument on the grounds that the directors could not prove that he auction had actually given other companies a fair chance to submit their bid.


� Unocal, 493 A.2d 946. See III.B.1. for a summary of the facts of the case.


� Id., 954.


� This prong entails that the directors can prove that the (defensive) measures taken did not make the company “takeover-proof” and that in reaching its decision it had considered one or more of the following concerns: inadequacy of the price offered, nature and timing of the offer, questions of illegality, the impact on "constituencies" other than shareholders (i.e., creditors, customers, employees, and perhaps even the community generally), the risk of nonconsummation, and the quality of securities being offered in the exchange.


� Id. At 952. The court further noted that the directors’ actions shall pass the entire fairness review, if the directors could not prove both elements.


� Id.


� Id.


� Revlon, 506 A.2d 173.


� Id., 176. Speaking of the noteholders. The new debt also included a covenant that meant that Revlon would not be able to sell its assets without its independent directors' approval. This covenant was meant to make the company less attractive to the potential hostile acquirer, since it could no longer use Revlon’s assets to finance the debt for the leveraged buy-out of the company.


� Id.


� Id. at 182.


� Id. at 182-183.


� Paramount Communications, Inc. v. Time-Warner, 571 A.2d 1140 (1989).


� Id. Paramount bid only for Time Inc. because that the merged company Time-Warner would be too big for them to takeover.


� Id.


� Id.


� See Allen & Kraakman, supra n. 1, 13-50.


� Del. Code Ann. tit. 8, § 251


� Van Gorkom, 488 A.2d 858, 873 (1985); Sinclair Oil Corp. v. Levien, Del. Supr., 280 A.2d 717, 721-22 (1971).


� Skeen v. Jo-Ann Stores, Inc., Del. Supr., 750 A.2d 1170 (2000); Emerald Partners, 726 A.2d 1215, 1223; Malone v. Brincat, Del. Supr., 722 A.2d 5, 10 (1998).


� Unocal, 493 A.2d at 956.


� See above in III.B.2.


� Moran, 500 A.2d 1346. This case was the first Delaware case to use the new Unocal standard.


� The Delaware Chancery Court has found defensive measures to be unreasonable to the threat posed in three cases. These cases were: Robert M. Bass Group, Inc. v. Evans, 552 A.2d 1227 (Del. Ch. 1988); City Capital Assocs. v. Interco Inc., 551 A.2d 787 (Del. Ch.) (holding that a poison pill, used pursuant to Interco's management restructuring alternative, was not a proportional response to a non-coercive cash offer for all shares); and AC Acquisitions Corp. v. Anderson, Clayton & Co., 519 A.2d 103 (Del. Ch. 1986) (involving a partial self-tender offer by Anderson, Clayton that was coercive and held to be unreasonable in relation to the "threat" presented by an adequate all-cash tender offer made by a third party).


� Paramount Communications v. QVC Network, Inc., Del. Supr., 637 A.2d 34, 44 (1993); see Citron v. Fairchild Camera & Instrument Corp., Del. Supr., 569 A.2d 53, 66 (1989) (discussing "a board's active and direct role in the sale process"). 


� Id. at  45 (1993); Revlon, Inc., 506 A.2d 173 ("The duty of the board . . . [is] the maximization of the company's value at a sale for the stockholders' benefit."); Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d at 1288 (1989) ("In a sale of corporate control the responsibility of the directors is to get the highest value reasonably attainable for the shareholders."); Barkan v. Amsted Industries, Del. Supr., 567 A.2d 1279, 1286 (1989) ("The board must act in a neutral manner to encourage the highest possible price for shareholders.").


� Paramount Communications Inc., 637 A.2d 34 (citing Barkan., 567 A.2d at 1286-87).


� See Revlon, 506 A.2d 173,175 (1985) and also the analysis in III.B.1. above.


� Daniel S. Cahill & Stephen P. Wink, Note, Time and Time Again the Board Is Paramount: The Evolution of the Unocal Standard and the Revlon Trigger Through Paramount v. Time, 66 Notre Dame L. Rev. 159, 173 (1990)


� Id. at 173. See also AC Acquisitions Corp., 519 A.2d 103, 115 (stating that if the business judgment rule is not applied then the transaction must be intrinsically fair).


� Id. at 182.


� Id..


� Id.


� � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=06f2c0dc7bbf03330e08bed7a7ca4e41&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b58%20Alb.%20L.%20Rev.%20609%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=730&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b571%20A.2d%201140%2cAT%201153%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=7&_startdoc=1&wchp=dGLSlS-lSllA&_md5=92040017a9d72b3d505390fe7f63400c" \t "_parent" �Time-Warner, 571 A.2d at 1153.� The court found that the board had a reasonable basis for concluding the Paramount offer posed more than just a threat of inadequate share value. Their reasons were: (1) Time's shareholders might have tendered their shares without full knowledge of the potential benefits of the Warner transaction; (2) the conditions that Paramount imposed upon the offer created an uncertainty that might have slanted a comparative analysis; and (3) the timing of the Paramount offer was regarded as a means to disrupt and add confusion to the scheduled shareholder vote. The court also found this evidence supported its finding that the board's decision was made in good faith and not solely for the purpose of entrenchment or self interest. The court appeared to find the "substantive coercion" analysis to be applicable to the facts here.


� example based on Sir James Goldsmith's tender offer for Goodyear.


� See Gerdes v. Reynolds, 28 N.Y.S.2d 622 (N.Y. Sup. Ct. 1941).


� Ronald J. Gilson & Reinier Kraakman, Delaware's Intermediate Standard for Defensive Tactics: Is There Substance to Proportionality Review, 267, 44 Bus. Law. 247 (1989).


� Time-Warner, 571 A.2d at 1150.


� Id.


� Id.


� Paramount Communications, Inc., 637 A.2d 34.


� Id., 47.


� See Janet Kerr, Delaware Goes Shopping for a “New” Interpretation of the Revlon Standard: The Effect of the QVC Decision on Strategic Mergers, 58 Alb. L. Rev. 609 (Winter 1995).


� These statutes have been attacked on constitutional grounds as an unreasonable interference with interstate commerce. They have generally been upheld because states have the right to govern the internal affairs of corporations incorporated in the state.


� See Ill. Rev. Stat. ch. 121 1/2, paras. 137.51 to 137.55 (1979) (limiting tender offeror's ability to acquire target); see also 70 Pa. Cons. Stat. Ann. §§ 72-75 (1993) (restricting ability of bidding corporation to make successful tender offer by restricting voting ability of acquirer as well as its ability to engage in business relationships with acquired company).


� Ill. Rev. Stat. ch. 121 1/2, paras. 137.51 to 137.55 (1979).


� Edgar v. MITE Corp., 457 U.S. 624, 636-38 (1982).


� CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 94 (1987)


� Ind. Code Ann. § 23-1-42-1 (Burns 1989) (defining "control shares" as shares that, but for operation of Act, would bring acquirer's voting control to or above any of three thresholds: 20%, 33 1/3%, or majority).


� See Carol Goforth, Proxy Reform as a Mean of Increasing Shareholder Participation in Corporate Gorvernance: Too Little, But Not too Late,  43 Am. U.L. Rev. 379 (1994).


� Del. Code Ann. tit. 8, 203 (1993).  


� See Del. Code Ann. tit. 8, 203(b) (providing that section 203 restrictions will not apply if a corporation's charter or bylaws contain a provision expressly electing not to be governed by section 203)


� See Neil C. Rifkind, supra n. 43, 108.


� Cinerama, Inc. v. Technicolor, Inc., Del. Supr., 663 A.2d 1156, 1162 (1995) (quoting Citron, 569 A.2d 53, 64 (1989)).


� Emerald Partners, 726 A.2d 1215, 1221 (1999). 


� Cede & Co. v. Technicolor, Inc., Del. Supr., 634 A.2d 345, 361 (1993) ("Cede II); Revlon, 506 A.2d 173, 180 n.10 (1986).


� Mendel v. Carroll, Del. Ch., 651 A.2d 297, 305 (1994).


� See Revlon,182.
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